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QUESTIONS PRESENTED 


1. Did the trial court err in denying Defendant's Motion for 
Acquittal for failure of the prosecution to prove all the elements of 
the crime of robbery. 

2. Did the triel court err in denying the Defendant's Motion 
for Judgment Notwithstanding the Verdict for insufficiency of evidence 
to support the verdict. | 

3. Did the trial court err in not submitting appellant's 
case to a probation officer for a pre-sentencing investigation. 


4. Did the trial court err in refusing to grant counsel for 


Appellant additional time to enable him to prepare adequately a plea in 


mitigation of sentence. 

5. Did the trial court err in permitting the pevancutlon to 
make repeated references to the extent of personal injury suffered by 
the complaining witness, over objection of the Defendants to the 


prejudice of the Defendants. 
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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


——_—_———— NS 


No. 15,546 


TRE UNITED STATES OF AMERICA, 


Appellee 


NS 


BRIEF FOR APPELLANT 


—— 


JURISDICTIONAL STATEMENT 


Appellant was arrested on November 1, 1959 and was indicted by 
the Grand Jury for robbery. On January 15, 1960, a verdict of guilty 
was entered. On Janvary 14, 1960, @ Motion for Acquittal at the close 
of the Government's case was made and denied (Tr. 85-86). On January 14, 
1960, the appellant made a Motion for Acquittal at the end of all the 
evidence, which was denied, (Tr. 157). January 15, 1960, the Court 
sentenced the Appellant to not less than five years, or more than fifteen 
years in the penitentiary, (Tr. 203). This Court has jurisdiction by 
virtue of the Act of June 25, 1958, 62 Stat. 929, as amended; Title 28, 


Section 1291 of the United States Code. 


Pe ae 
STATEMENT OF THE CASE 


Appellant, Thomas E. Peters, was arrested November 1, 1959 and 
indicted by a Grand Jury for violation of 22 D.C. Code Sec. 2901 in that 
he did on or about October 31, 1959 "by force and violence and against 
resistance and by sudden and stealthy seizure and snatching and by 
putting in fear, stole and took from the person and tts the immediate 
actual possession of Edgar A. Dabney property of Edgar A. Dabney, of the 
value of about $23, consisting of $23 in money". He was brought to trial 
on January 14, 1960 with Kenneth Mills as co-defendant. | 

At the trial the complaining witness, Edgar A. Dabney, testi- 
fied that he went into the American Bar and Restaurant on the evening of 
Oct. 30, 1959 (Tr. 17), that he had 3 or 4 beers (Tr. 34 and 43), that 
he bought some drinks for himself and his friends (Tr. 42), that he 
danced with several girls (Tr. 43), that while he was at the American 
Bar, he met Theresa Burton and made arrangements to aed the night with 
her (Tr. 18 - 19, 27 - 28), and that he felt money in his pocket at the 
time he and Theresa Burton left the bar early in the morning of the 
3lst. of October. (Tr. 44) | 

Dabney and Burton were walking up 8th street tovard Q Street 
when Dabney was set upon by two men. (Tr.19 - 20) Dabney did not 
notice that any money was taken from him during the fight ; his testimony 
was that after the fight he knew the money was gone. (tr 40) 

The witness Burton testified that she left the bar with Dabney 
(Tr 48), that one of the men who attacked Dabney, pushed her up the 
street, whereupon she ran from the scene (Tr. 49 - 50). | She further 
testified that she was unable to identify the men who attacked Dabney 
(Tr.51). The Government claimed surprise and echapracimeioed the witness 
about a prior identification of the assailants, which she explained as 
having been done in fear for herself since she had a prior record. 


The witness Davis testified that she saw the fight from over 


a block away (Tr. 69), that she and a male companion got into a car and 


drove in that direction, passing the Defendants walking along the street 
(Tx 61), that she saw Dabney on the ground when she reached the point 
where she saw the fight (Tr. 60). 


The Defendants, Mills and Peters, made Motions for Acquittal 


at the close of the Government's case for failure to prove that a 


robbery had been committed (Tr. 85). The Motion was denied (Tr. 86). 

The Defendant Peters testified that he had been at the Ameri- 
can Bar the night of the alleged robbery (Tr. 87), that he later went 
to Westbrooks Restaurant to eat (Tr. 88), where the testimony shows he 
met the Defendant Mills (Tr. 141) and went to Mills’ house to pick up 
the Defendant's Peters’ jacket (Tr. 88). The testimony showed that 
the Defendant Mills lived where the witness Davis saw the two men walking 
(Tr. 78). Peters testified that he then spent the night in a tourist 
home with his girl friend, for which she had to pay, because he only 
had 13¢ (Tr. 90). 

At the close of all the evidence the Defendants renewed their 
Motions for Acquittal, which were denied. 

The Jury returned a verdict of guilty as to both Defendants 
(Tr. 199). Peters was immediately sentenced to 5 - 15 years in prison 
(Tr. 203), the maximum term prescribed. Prior to sentencing, he was 
asked by Judge Jackson whether he had anything to say (Tr. 202 - 203). 
Leroy McKinney, Esq., his court-appointed attorney, requested a pre- 
sentence investigation in accordance with Rule 32 of the Federel Rules 
of Criminal Procedure, but was afforded no opportunity to speak other- 
wise on his clients behalf and in mitigation of sentence prior to the 
imposition thereof (Tr. 202 - 203). The Court did not order a pre- 
sentence investigation. 

A Metion in Arrest of Judgment and to Vacate Sentence was 
filed on January 21, 1960, which motion was based on two grounds: first, 
that the Defendant’s case was not referred to the probation officer for 


a pre-sentence investigation; second, the Defendant was not afforded an 


opportunity to present any information in mitigation of i ceibhaant prior 
to being sentenced. A hearing was held on the motion on January 29, 1960, 
and the sentence originally imposed vacated Cienberine of Proceedings 
on Motion in Arrest of Judgment to Vacate Sentence with respect to 

Thomas E. Peters et al PP 14-15). Peters spoke first on his own behalf. 


Mr. McKinney thereupon moved for a continuance so as to afford counsel 
adequate opportunity to prepare a plea in mitigation of sentence: He 
stated that since imposition of the original sentence on January 15, he 
had been engaged in other matters. In this connection he pointed out 
that he had spent some time in preparation for the trial itself, and 
that as a result his practice had fallen behind and that he had been 
engaged in preparation of the Motion to Vacate as well. : He concluded 
by stating that he was not prepared to make a plea in mitigation at 
that time. Mr. McKinney stated, for example, that he had not had the 
opportunity to investigate the petitioner's background ig he thought 
it ought to be investigated and brought to the attention of the Court 
(Tr. p. 15). The Court asked counsel whether he was not as well pre- 
pared then as he would have been at the time of eieiiog sentence had 
the Court permitted him to make a plea at that time (rr. P. 16). 
Counsel admitted that this was so, but stated his belief that the Court 
should have something other than the circumstances of the crime itself 
as produced in evidence -- pointing once again to the Defendant's back- 
ground which he himself did not know and did not have the opportunity 
to investigate. To which the Court replied, "That was pour duty to 
find out before the trial" (Tr. P, 16). Petitioner was, then resens- 
tenced to serve from 5-15 years imprisonment (Tr. P. 18). Judgment 
of commitment was filed on February 1, 1960. On February 4 and ll, 


the Defendant filed affidavits in support of motions for leave to 


proceed without prepayment of costs. These were denied’ by the Trial 


Judge on February 16, 1960 as "plainly frivolous and not made in good 


faith". A Petition for Leave to Prosecute Appeal in Forma Pauperis 


and Affidavit in support thereof was filed with this Court on February 9, 
1960, which contained a request for appointment of counsel. The under- 


signed was then appointed to represent Petitioner by Order of February 12, 


1960, and was allowed until March 14, 1960 to file a memorandum in support 


of the petition. 


The petition was filed, opposed by the Government and granted 


by this Court, Per Curiam, April 11, 1960. 


STATUTES INVOLVED 


Title 22, Section 2901 of the District of Columbia Code, 1951 Edition, 


provides: 

Whoever by force or violence, whether against’ 
resistance or by sudden or stealthy seizure 
or snatching, or by putting in fear, shall 
take from the person or immediate possession : 
of another anything of value, is guilty of : 
robbery, and any person convicted thereof 
shall suffer imprisonment for not less than 


six months nor more than fifteen years. 
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STATEMENT OF POINTS 


I. The trial court should have granted Appellant's motion for 
acquittal at the end of the case for the prosecution because the testi- 
mony of the witnesses failed to prove that there was anything of value 
taken from the person or immediate possession of the complaining witness. 

II. The trial court should have granted ippeilect's Motion for 
Judgment Notwithstanding the Verdict, due to insufficiency of the evidence 
to support the verdict. 


III. The trial court erred in not referring the case to a proba- 


tion officer before sentencing. 


Iv. The trial court erred in not allowing counsel for Appellant 


time to prepare an adequate statement in mitigation of sentence before 
sentencing. | 

V. The trial court erred in admitting, over the objection of 
the Defendants, repeated testimony on the extent of carbons! injury of 
the complaining witness and his length of Svendtalization, to the 


prejudice of the Defense. 


SUMMARY OF ARGUMENT 


The prosecution did not prove all of the elements of the crime 
of robbery. It was never established that the victim of the alleged 
robbery had anything of value taken from him--he stated he did not know 
when the money was taken, and admitted it could have been lost. 

Edgar A. Dabney, the complaining witness was unable to identify 
the Defendant Peters. The only witness who placed Defendant Peters at 
the scene was Sarah Davis, who merely saw the defendants walking down 
the street a short distance away. 

To impose the maximum sentence on & first-time felony loser, 
age 21, without adequate knowledge of his entire background, is arbitrary 
and unreasonable. The trial court thus abused its discretion in not 
referring Appellant's’ case to the probation officer before sentencing. 

In view of the fact that the case was not referred to the 
probation officer, counsel for Petitioner should have been given addi- 
tional time to prepare a plea in mitigation of sentence. Under the 


rule set forth in Gadsden v. U.S., 223 F2d 632 (D.C. Circuit 1955), 


counsel is guaranteed the opportunity to present information in mitiga- 


tion of punishment in criminal cases. From this it must be inferred 
that the opportunity afforded counsel must be an adequate one, for 
otherwise the accused would not have his substantial rights protected. 

The trial court erred in permitting repeated references by 
the prosecution, over objection of counsel, during the trial, to the 
extent of injuries suffered by the complaining witness. The effect of 
this was compounded when the prosecution was permitted to dwell on this 
point in his closing’ argument, thus appealing to the emotions, biases 
and prejudices of the jury to cover up @ weak point in the Government's 
case. Thus, Petitioner was not given a fair and impartial trial guar- 
anteed him by the Constitution and in D.C. v- Hunt, 163 F2d 833, 82 U.S. 
App. D.C. 159. 


ARGUMENT 


THE TRIAL COURT ERRED IN DENYING DEFENDANT'S 
MOTION FOR ACQUITTAL FOR FAILURE OF THE 
GOVERNMENT TO PROVE ALL THE ELEMENTS 
OF THE CRIME CHARGED 
With respect to this point Appellant desires the Court to read 
the following pages of the reporter's transcript: 15 chrough 61, and 
65 through 86. | 
The crime of robbery is the taking of scasething of value from 
the person or immediate actual possession of another by force or violence 
or by sudden or stealthy seizure or snatching or by putting in fear. In 
every criminal case, the prosecution must prove, beyond a reasonable doubt, 
all the elements of the crime charged, and the Setemient’s connection 
with the perpetration of the crime. Reavis v. U.S., 93 F 2d 307 (C.C.A. 
Okla., 1938) The proof of a corpus delicti may be established by circum- 
stances, but the essential facts must be established beyond reasonable 
doubt. To support a conviction, there must be evidence that the property 
in question was actually taken. If the government fails to prove an es- 


sential element beyond reasonable doubt, the defendant is entitled to an 


acquittal, Minner v- U.S., 57 F 2d 506 (10th cir., 1932); Drossos v. U.S., 


————_—_——— ——————— 


—————————— 


2 F 2d 538 (8th Cir., 1924); Christoffel v- U.S., 338 U.S. 84, 69 S. Ct. 
1447, 93 L ed 1826 (C of A, for D.C.). | 

The complaining witness, in the instant case, had been drinking 
(Tr. 33-34 and 44-45). The Prosecution concedes that he was probably 
drunk (Tr. 162). His testimony shows a lack of alertness about certain 
important facts at the time of the alleged robbery. He was not certain 
if Sarah Davis was there after he was beaten, and was not quite sure of 
what happened (Tr. 33-34). Further, he did not know if he was on the side- 
walk or in the street, of if anyone accompanied him to ‘the American Bar 


where he called the police (Tr. 33). Dabney testified that he had some 


money when he paid for some drinks (Tr. 42-43); and that he felt his money 


in his pocket when he left the bar (Tr. 44). His testimony was that this 


money was loose in his pocket (Tr. 23). On cross examination when asked 
about the money being taken the complaining witness answered, "I don't 
know how it was got. All I knew, it was gone." (Tr. 40) When further 
asked if he could have lost it he stated, "Maybe, I don't know if I lost 
it...." (Tr. 41). Appellant contends that at this point the prosecution 
failed to prove that anything of value had been taken from the complaining 
witness, or if taken, that it was done by the defendants. 

He danced with a number of girls before he left the bar (Tr. 43). 
With these facts the Appellant contends that it is possible that Dabney 
could have lost the money, or had it taken from him while in the bar, or 
even after he left, but before the alleged robbery. The testimony clearly 
states that he was thrown to the ground with the money loose in his pocket. 

It was upon the basis of this lack of proof of a robbery that 
the Defendant made his Motion for Acquittal in accordance with Rule 29(A), 
F.R. Crim. P. (Tr. 85-86), and here contends that the denial of this motion 
was error. 

THE TRIAL COURT ERRED IN DENYING DEFENDANT’ S 

MOTION FOR JUDGEMENT NOTWITHSTANDING THE VERDICT 

With respect to this point Appellant desires the Court to read 
the following pages of the reporter's transcript: Tr. 15 through 61, 65 
through 84, 86 through 156, and 206 - 207, inclusive. 

It is the power and duty of the Court to acquit a defendant in 
a criminal case where there is insufficient evidence. This Court said in 
Phieffer v. U.S. 31 App. D.C. 109, (1908), that the appellate court can 
inquire into the sufficiency of evidence and reverse a conviction on that 
ground. 

In a criminal case the prosecution must prove: first, that an 


offense has been committed; and, secondly, that it was committed by the 


Defendant. U.S. v. Woods, Fed. Cas. No. 16760, 4 Cranch, C.C. 484, 4 D.C. 


484. 
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This court said in Egan v U.S., 287 F 958, 52 U.S. App. D.C. 

384 (1923), "The Government is obliged to prove the eae charged in the 
indictment in every material part beyond a reasonable ddubt, and before 
the jury can lawfully return a verdict of guilty they must find that every 
element essential to establishing guilt has been so proven...." 

In U.S. v. King, 9 Mackey 404, 20 D.C. 404 (D.¢. Sup., 1892), 
the Court said that "the defendant in a criminal case is entitled to the 
benefit of any reasonable doubt arising from the evidence." 

In a similar case a Kentucky court reversed a'conviction, Lucas 
v, Commonwealth, 147 Ky. 744, 145 SW 751, (1912). In tbs Lucas case the 


Se 


defendant stood beside the victim who was waiting for ai bus and looked at 
him very closely. When the victim got on the bus his wallet was gone. 
Neither in the Lucas case nor in the present case was there evidence that 
the defendant had possession of the stolen money; the victim in both cases 
did not know when his money was taken. In the present bene it is not even 
certain that the victim had any money when he was uteicead, 

Dabney testified that he had gone to the American Bar on the 
night of the alleged robbery (Tr. 17), that he, while there, had "three 
or four beers" (Tr. 34), that he danced while he was there with several 


girls (Tr. 43), that he left with Theresa Burton (Tr. 28), that he felt 


some money in his pocket as he left (Tr. 44), and that he was set upon 


and knocked to the ground (Tr. 19-20). The witness Sarah Davis testified 


that she saw Dabney fall to the ground (Tr. 58). 
The testimony of the complaining witness as to his claim that 
he was robbed was as follows on cross examination: 


All right, now, let me ask you this: You were not 
knocked unconscious during this struggle, were you? 


Unconscious? No, I wasn’t unconscious. a 


I see. Now did anybody run their hand in your pocket 
and get this money out of your pocket? 


When I got to my feet my money was gone.' When you're 
beaten you're hurting pretty bad. I knew! it was gone. 


a tae 


Now then, in answer to the question I put, you are 
unable to say whether anybody ran their hand in your 
inside pocket and got your money. 

I don't know how it was got. All I knew, it was gone. 
You could have lost it. 


Maybe --- I don't know if I lost it. My money was 
gone. I don't know how they got it out. (Tr. 40 - 41) 


There was no testimony in this case showing that the complaining 
witness was robbed. Proof of being set upon and beaten is not proof that 
those who did such an’ act committed robbery. Nor does the fact that a 
person who has been drinking, who has been dancing with various bar girls, 
anyone of whom could have taken his money, and who has been walking down 
the street with a girl of admitted doubtful character, who could have 
taken his money, who has been knocked to the ground where the money could 
have fallen out of his pocket, prove he was robbed. The complaining witness 
testified he put his hand in his pocket and felt his money (Tr. 44). It 
is submitted that almost any other conclusion is most reasonable as to the 
disappearance of the money. Indeed, the complaining witness could have 
slipped the money out of his pocket himself. A conviction allowed to stand 
when based upon such evidence is a travesty of justice. 


The Appellant contends the evidence submitted in the case in 


whole did not sustain the verdict of guilty returned by the jury, and that 


the Judge should have granted the Defendant's Motion for Judgement Notwith- 
standing the Verdict (Tr. 206 and 207), in accordance with Rule 29(b) 
Federal Rules of Criminal Procedure, the Defendant having made the proper 
Motions for Acquittal at the end of the case for the Government (Tr. 85 - 


86), and at the end of all the evidence (Tr. 157). 
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THE COURT ERRED IN NOT REFERRING APPELLANT'S CASE To THE 
PROBATION OFFICER FOR A PRE-SENTENCE INVESTIGATION. 


Rule 32 (c) (1) provides that the probation service of the 
Court shall make a pre-sentence investigation and report to the Court 
before the imposition of sentence unless the Court othervise directs. 

It has been held that this is a matter within the desczecton of the 
trial judge and that the imposition of sentence following trial and 
conviction is tantamount to directing that no such iavest igat ion and 
report be made. United States v. Keravias, 170 F. 2d 968 (1948). It 
is respectfully submitted that the Court's failure to order such in- 
vestigation in this case was an abuse of discretion. Thus, Appellant, 
age 21 had no prior record of adult criminal convictions, either mis- 
demeanor or felony. Under these circumstances, therefore, it would 
seem that a pre-sentence investigation and report detailing the Appel- 
lant's entire background, and that of his family, wate be an essen- 
tial prerequisite to the proper imposition of sentence. This is 
especially true in light of the fact that the sentence imposed was 
the maximum prescribed by statute. 22 D. C. Code Sec. 2901. 

Elementary justice would dictate that such Seasende be pre- 
scribed only after the most careful consideration of all relevant infor- 
mation especially where the defendant has been Reavteced for the first 
time. Neither at the trial itself nor at the pubeeauant rehearing was 
the Court in possession of complete information. Such information as 
was available tended, almost without exception, to reflect adversely 
on the Appellant, (i.e., evidence of the crime itself idnittedly a rather 
heinous one and the Petitioner's juvenile record, Trial Transcript P. 7). 
It cannot be argued that notwithstanding his statement ‘at Page 5 of 
the Proceedings on Appellant's Motion the Trial Judge would have imposed 
such a stern sentence had he been in possession of complete information. 


It seems well settled that a reviewing court'can explore the 


question as to whether or not a Trial Judge has abused his discretion 


=vi3s 


in the imposition of sentence (Livers v. United States, 185 F. 2d 807 
(6th Cir., 1950); Burr. v. United States, 86 F. 2d 502, (7th Cir., 1936); 
Tincker v. United States, 11 F. 2d 18, (Cert. denied 271 U. S. 664). 
Although in none of these cases was the judgment of sentence actually 
reversed, it was implicit in each case from the Court's decision that 

it had the power to review in order to determine whether there was abuse. 
This point was well stated in Burr _v. United States wherein the Court 
stated that: “A Petition for Suspension of Sentence under the Prohibi- 
tion Act can only be appropriate in connection with an application for 
admission to probation and an appeal from the Court's order denying the 
same is reviewable by this Court only on the single question of abuse 


of discretion by the District Court." 86 F. 2d at 503. 


THE COURT ERRED IN REFUSING TO GRANT COUNSEL 
FOR APPELLANT ADDITIONAL TIME SO AS TO ENABLE 
HIM TO ADEQUATELY PREPARE A PLEA IN MITIGATION 
OF SENTENCE 
A continuance was requested at the Hearing on Appellant's 
Motion in Arrest of Judgment and to Vacate Sentence so as to enable 
counsel to gather additional information in mitigation of sentence 
(Tr. 15-16). This request was denied (Tr. 16). 
It is well established that the Defendant in a criminal 
case is entitled to the opportunity to make a statement in his own 


behalf and to present information in mitigation of punishment (Couch 


v. United States 98 U.S. AvP. D.C. 292; Rule 32 (a) Federal Rules of 


Criminal Procedure). It is equally well established that the right 
to counsel guaranteed to all criminal defendants under the Sixth 
Amendment of the United States Constitution requires that Counsel be 
afforded the opportunity to present information in mitigation of 
punishment in addition to that presented by the Defendant (Gadsden 
vw. United States, 223 F. 2¢ 632 (D. C. Cir., 1955)). 


It is respectfully submitted that it was error for the 


Court to deny counsel's request for additional time in which to gather 
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such information. It will be recalled that counsel advanced several 


grounds for this request all of which are entirely reasonable. Thus, 
the preparation of evidence to be presented in defense is in and of 
itself an arduous task which could reasonably be expected to preclude 
counsel from making a proper investigation into Appellant's background 
which would enable him to obtain this information. Likewise, the time 
required in preparation of the Motion in Arrest of Judgement and to 
Vacate Sentence and in catching up on counsel's other work could reason- 
ably be expected to foreclose counsel from making such an investigation 
during the two weeks between the trial and the hearing ie the motion. 
This particular case is, manifestly, one in which all péreinent infor- 
mation should have been presented especially in view of ‘the fact that 
such information as was before the Court tended to reflect upon the 
Appellant in a most unfavorable manner. This being Cieicase a contin- 
vance should have been granted in order to comply with the right to 
counsel guaranteed by the Sixth Amendment. : 

This right requires not only that counsel be competent but 
that he be afforded adequate opportunity to prepare for the assigned 
task (Powell v. State of Alabama, 287 U.S. 45 (1932) ; Ghawen v. United 
States, 223 F. 2d 632 (D.C. Cir. 1955); United States v. Bergams, 154 
F. 2d 31 (3d. Cir., 1945); Walleck v. Hudspeth, 128 F. 2d 343 10th Cir); 
see also Commonwealth v. O'Keefe, 298 Pa. 169, 148 Atl. 73). 

The point to be made is clear. It cannot be argued that 
a Defendant has been properly represented when counsel is not afforded 
sufficient time in which to thoroughly prepare the case. The Consti- 
tutional requirement is not satisfied by token compl] iance (Gadsden v. 
United States, supra). Since in this instance, counsel! specifically 
sought an extension of time it is respectfully submitted that the Trial 
Court failed to adhere to well defined Constitutional mandates and in 


effect denied Petitioner the right to counsel (Gadsden v. United States 


supra) . 
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THE TRIAL COURT ERRED IN PERMITTING THE 
PROSECUTION TO MAKE REPEATED REFERENCES 
TO THE EXTENT OF THE INJURIES TO THE 
COMPLAINING WITNESS, TO THE PREJUDICE 
OF THE DSFENDANT 
The Government on direct examination of the complaining witness 
asked if he had been injured when he was attacked. He replied that he 
had (Tr. 22). The Government, over objection of the defense, was permitted 
to elicite testimony with reference to his hospitalization (Tr. 22-23). 
The Government made the following further references to the 
to the severity of the beating. Dabney was asked on redirect examination 
if he was “hurting at) that time?" (Tr. 45). On direct examination the 
witness Davis was asked what kind of condition Dabney was in when she 
arrived at the American Restaurant, whereupon she described Dabney as 
looking as if his nose was on the other side of his face (Tr. 66). The 


complaining witness was recalled to the stand by the defense and was 


questioned concerning what he alleged had been taken from hin. (Tr. 136- 


138} On cross-examination the Government asked but one question, "You 


were six days in the hospital, were you?" (Tr. 138) In the Government's 
argument to the jury a great deal was made of the severity of the beat- 
ing and the description of Dabney's nose. (Tr. 162) 

The defense made no further objections after the Court denied 
their first objection, it being obvious this would have been unavailing 
and repeated objections would have placed them in a bad light in the 
eyes of the jury. 

Appellant submits that the Court erred in not limiting the 
admission of this type of evidence. By allowing the prosecution to 
run wild with assault evidence to prove robbery, the Court prejudiced the 
rights of the Appellant to a fair trial. The accused has a right to a 
fair trial guaranteed by the Constitution. A judgment may be reversed 
for an error which denies or affects the rights of the accused. D.C. v. 


Hunt, 163 F2d 833, 82 U.S. App. D.C. 159. 
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The reception of improper evidence, to accused's prejudice 


and over his objection constitutes a ground for a new trial. U.S. v. 
Campanaro, 63 F Supp. 811, (D.C. Pa) 

Where counsel for the prosecution has been elie of conduct 
calculated to arouse prejudice against the accused, and to prevent him 
from having a fair trial, @ conviction should be set aside and a new trial 
granted. 23 CJS, Crim. Law $1442, Page 1152. | 

Where force is a necessary element in robbery the admission 
of such evidence could reasonably be held to be proper, but where as in 
this jurisdiction, "stealth" may be the element seauived for robbery, 
the repeated admission of such evidence is useful only to appeal to the 
emotions, bias and prejudice of the jury- : 

In the present case, great stress was put on this type of 
evidence by the prosecution. When considered in light of the prevelence 
of public opinion adverse to street violence, especial ly in this juris- 
diction, the purpose of the Government can not be said ito have been other 
than an attempt to cover up &@ weak spot in its case, to wit, proof of a 
robbery, by submitting evidence of an assault. : 

No one can say if or how much effect this evidence had on the 
determination of the jury, therefore, justice requires that this Court 


reverse the conviction and remand the case for a new trial. 
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CONCLUSION 


On the basis of the foregoing arguments, it isi respectfully 
submitted that appellant's conviction must be reversed and the cause 


remanded with directions to grant judgment to the Appellant. 


Respectfully submitted 
/s/ DeWitt T. Yates 


DeWitt T. Yates 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15546 
Tuomas E. Perers, APPELLANT 


v. 
Unrrep Stares oF AMERICA, APPELLEE 


No. 15998 


Kenners F. MILts, APPELLANT 
v. 
Unrrep Srares oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT POR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The appellants, the complaining witness (Edgar A. Dabney), 
and the two witnesses Theresa Burton and Sarah Davis, spent 
some time in the American Restaurant, 7th and P Streets, 
Northwest, on the evening of October 30, 1959 (J.A. 22, 31). 
Dabney had seen appellant Mills before and recognized him 
but had never spoken to him or Theresa Burton (J.A. 7-8, 17). 
Burton, Davis and appellants were well known to each other 
for about a year (J-A. 22, 28). = 

Dabney had come to the bar with about $25 (J.A.6). This 
money he carried loose in his inside coat pocket (J.A. 9). At 
the bar he drank two or three beers, bought one for a couple 

q@) 
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of friends and danced with several girls (J.A. 11, 19). He 
spent $2 or $3 in about three hours at the bar. (J.A. 10, 11.) 

While there, Theresa Burton agreed to spend the night with 
Dabney at either his residence or a tourist home and Dabney 
agreed that he would give her $5.00 (J.A. 12). Dabney paid 
for the drinks he had had and as he left the bar he felt his 
pocket and his money was there (J.A. 19, 20). This happened 
at about 1:45 A.M., October 31, 1959 (J.A. 10). He and Ther- 
esa Burton walked about two blocks together. He was not 
holding her hand or arm. They were just walking and talk- 
ing. As they were walking on 8th Street between P and Q, 
Dabney was set upon from behind by two men. One of these 
men during the course of the attack said something to the 
effect that Dabney was out with the man’s sister. (J.A. 12, 
18-19.) Theresa Burton was pushed away and told that she 
should “go home too.” (J.A. 23, 29.) She had walked away, 
then looked back and saw Dabney on the ground and the two 
men “bouncing him.” (J.A. 23.) 

Dabney received a vicious beating. Sarah Davis who saw 
the beating as she left her house about a block away and as 
she and a male friend drove up to the scene, said that Dabney’s 
face was all swollen up and his nose looked “like it was on the 
other side of his face, like this (indicating) moved over.” 
(J.A. 30). The struggle had moved from the sidewalk into 
the street and when it was over, Dabney was in the street near 
the sidewalk (J.A. 32). He had not been knocked uncon- 
scious (J.A. 18). When his assailants left him, Dabney looked 
in his pocket and his money was gone (J.A. 14). Sarah Davis 
and her companion stopped the car beside Dabney as the as- 
sailants walked away quickly (J.A. 28-29). Dabney told 
them he had been beaten and robbed (J.A. 7). Sarah Davis 
and her companion did not leave the car (J.A. 32). They 
asked Dabney why he had been beaten and he replied that one 
of the men said Dabney was out with his sister (J.A. 14, 39). 
Sarah Davis testified that the lights were good and that she 
recognized the appellants, both of whom frequented various 
places at whieh she had worked for the past year (J.A. 28). 
Detective Tilman B. O’Bryant of the Metropolitan Police 
Robbery Squad testified that Mills admitted beating Dabney 
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and that Mills also said that Theresa Burton was “up with it”, 
i.e., she knew what was supposed to happen (J.A. 63). 

Dabney went to the American Restaurant which had just 
closed. Someone called the police and Dabney was taken to 
Casualty Hospital where he remained for six days (J.A. 8). 

Thomas Peters was arrested the following evening. He was 
interrogated at the American Restaurant by Detective O’Bry- 
ant to whom the Dabney incident had been assigned for in- 
‘vestigation. At that time Peters stated that he had been in 
a fight with a man in the 1300 block of 8th Street, Northwest, 
not the 1600 block. He said that he and Mills had seen an 
older man beating up a boy whom he had seen around the 
neighborhood but whom he did not know. They had joined 
in the fight (J.A. 55-56). 

Mills was arrested about one month later. Within ten or 
twenty minutes of his arrest, he admitted that he had attacked 
Dabney, stated that Theresa Burton had knowledge of the 
scheme, but denied he had gotten any money out of it. (JA. 
62-63.) 

Appellants were indicted and tried for the robbery and were 
convicted by a jury (J.-A. 1, 8). Immediately after the 
jury’s verdict had been returned, appellants were sentenced 
to five to fifteen years imprisonment (J-A. 85, 88). The court 
refused counsel’s requests for a pre-sentence report from the 
Probation Office (J.A. 87). Appellants’ attorneys filed mo- 
tions in arrest of judgment and for vacation of sentences. At 
a hearing held on the motion, both appellants and their coun- 
sel were allowed to speak in mitigation. After their allocu- 
tions and allocutions by the appellants the court again sen- 
tenced appellants to five to fifteen years in prison, (J.A. 91- 
105.) _ From the judgment they now appeal. 

STATUTE DTVOLVED 
Title 22, District of Columbia ‘Code, Section 2901 provides: 
Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or 
immediate actual possession of another anything of 


value, is guilty of robbery, and any person convicted 


4 
thereof shall suffer imprisonment for not less than six 
months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


I 


There was substantial evidence that appellants had taken 
money from the person of the complaining witness. He felt 
the money in his pocket when he left the bar; he walked along 
an otherwise deserted street with a woman who knew an at- 
tack was to be made on him by appellants; appellants assaulted 
him viciously; immediately after they left and while no one 
else was near his person, he discovered that his money was 
gone. The verdict of the jury should, therefore, be sustained. 


I : 

Aside from the statement of appellant Mills, the evidence 
against both appellants was clear and convincing. The trial 
court did not instruct the jury that one of the appellants had 
confessed all of the elements of the crime. The evidence was 
that appellant Mills made a highly incriminating statement 


and the rule of voluntariness as stated by the court was ap- 
plicable to it. Appellant's present difficulty with the instruc- 
tion could have been obviated by a request that the court say 
“confession or admissions”. 


mM 


The sentence imposed upon appellants was five to fifteen 
years imprisonment. This is within the limits of the punish- 
ment set by Congress for the commission of the crime of rob- 
bery. Sentence within the statutory limits is a matter resting 
within the discretion of the trial judge and will not be dis- 
turbed by appellate courts. In this case the sentence was not 
capricious or clearly unreasonable. 


IV 
Rule 32(e) of the Federal Rules of Criminal Procedure does 
not require the trial judge to refer case to the Probation 
Offiee for a pre-sentence report. The matter lies in the dis- 
eretion of the court which has heard the details of the crime 
and the representations made by the defendant and counsel. 
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v 


The trial court properly afforded appellant Peters and his 
counsel the right of allocution. Counsel had prepared and 
tried the case. He had filed a motion to vacate the original 
sentence. When that motion was granted two weeks after 
verdict, he was allowed to speak in mitigation and at that time 
showed his familiarity with appellant Peters’ family and em- 
ployment background. 

ARGUMENT 
L There was more than ample evidence from which the jury 
could find beyond reasonable doubt that appellants had 
robbed the complaining witness of his money 


Appellants claim that there is not sufficient evidence of 
“taking” Dabney’s money to support their conviction. They 
rely upon the following testimony in Dabney’s cross- 
examination : 

“Q, 

out of your ? 
feet my money was gone. 
hurting pretty bad. I knew 
it was gone. 

“Q, Now then, in answer to the question I put, you 
are unable to say whether anybody ran their hand in 
your inside pocket and got your money. 

“A T don’t know how it was got. All I knew, it was 


gone. 
“Q, You could have lost it. 
“A, Maybe—I don’t know if Ilost it. My money was 
gone. I don’t know how they got it out” (JA. 18.) 
(Emphasis supplied.) 
Appellants contend that Dabney’s failure to see or feel one 
of them remove the money from his pocket precludes a con- 
viction for robbery. This contention ignores the balance of 
the testimony presented in the case.” 


— 

Tqraimo ignores the explanation for Dabney’s lack of recollection of Sak 
details, f.c., the viclousness and duration of the attack during which his 
money disappeared. 
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The evidence pertaining to the taking of Dabney’e money 
is summarized thus: 

in the American Restaurant at the same 

_A.22). Dabney agreed 

night with 


lant (J.A. 22). Appellant 
friends from the loose bills in 
In any event, he felt the bills in his pocket when he left the 
restaurant (J.-A. 20). Dabney was asked, “Now, as you and 
Theresa Burton were walking on 8th Street, did you have her 
under your arm, or were you holding hands?” He answered, 
“We were just walking along talking.” (J.A. 18-19.) As the 
attack began, one of the assailants pushed Theresa Burton 
away and told her to get out of the way (J.A. 63). She left. 
There was no one else on the street but the three struggling 
men (J.A. 33). Dabney recognized one of them as appellant 
Mills (J.4.8). During the course of the attack one of the men 
said, “What are you doing with my sister?” (J.A. 13.) The 
assailants left. Dabney testified, “After I got on my feet I 
found out I was robbed. I looked in my pocket and didn’t 
have any money.” (J.A. 14.) Dabney had not been rendered 
unconscious and had got to his feet by himself (J.A. 18, 14). 
When asked on cross-examination, “Now, Mr. Dabney, at the 
time you first discovered the money was missing, you were 
standing up and Sarah Davis was present; is that right?” 
Dabney replied: “I’m not sure if she was there or not. I know 
when I stood up and discovered the money was gone, I went 
to the restaurant and called the police.” He said, “T’m not 
sure whether I was on the ground or standing [when Sarah 
Davis arrived]. I know she did come by and asked me what 
happened.” Appellant Peters’ counsel then asked, “And what 
did you tell her happened?” Dabney replied, “I told her J, 
was beat up and robbed.” (J.A. 14.) 

Sarah Davis testified that she was leaving her house with 
a male companion when they noticed a fight on the sidewalk 
of the next block. Her companion, Jimmy Jones, thought his 
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brother might be involved and they drove up to investigate. 
As they passed 8th and Q Street they passed the two men who 
had left the third man involved in the struggle. Sarah Davis 
was then as distant from them as the witness stand is from 
Government counsel’s table. The lights were very bright and 
she recognized appellants whom she had known well for about 
year. (J.A. 28, 30.) 

They drove up to where Dabney was “sitting, in a leaning 
position”. Neither Sarah nor Jimmy Jones, who was driving, 
left the car. Sarah asked Dabney what had happened and 
he said the boys beat and robbed him. He said they thought 
he was with their sister. They drove away from Dabney and 
later Sarah went to the American Restaurant where Dabney 
was making his report to the police. (J.A. 32-33.) 

Theresa Burton admitted being with Dabney at the time 
the attack occurred and admitted the agreement to spend the 
night with him. She said that appellants were in the Amer- 
ican Restaurant before the attack and that she had danced 
with either or both of them as well as with Dabney. She had 
known appellants for about a year. When the attack occurred 
one of the assailants pushed her away. She looked around 
and saw the assailants “down on the ground bouncing” Dab- 
ney. She admitted identifying appellants as the assailants to 
the police and that she had testified before the grand jury. 
She also admitted identifying appellants to the Assistant 
United States Attorney who tried the case before the petit 
jury. (J.A. 21-23, 27.) 

“This court has held several times that the verdict of the 
jury must be sustained if there is substantial evidence to sup- 
port it [citing cases ” Wigfall v. United States, 97 US. 
App. D.C. 252, 230 F. 2d 220 (1956). The record here dis- 
closed that Dabney was in a restaurant with appellant, that 
he paid for his drinks from loose bills which he carried in his 
inside coat pocket, that he felt inside the pocket when he left 

ey was still there, that he walked along 
woman who had agreed to 
was attacked 
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was missing and he immediately told a woman who came upon 
the scene in an automobile that he had been robbed. From 
this substantial evidence the jury could conclude beyond rea- 
sonable doubt that appellants had robbed Dabney. The ver- 
dict of the jury must, therefore, be sustained. Cf. Wigfall v. 
United States, supra; Cash v. United States, 105 U.S. App. 
D.C. 154, 265 F. 2d 346, cert. denied, 359 US. 973 (1959); 
Johnson v. United States, 107 U.S. App. D.C. 234, 275 F. 2d 
898 (1960). 

In their cross-examination of Dabney and in their argument 
to the jury as well as in argument in this Court counsel for 
appellants made the most of the fact that Dadney did not re- 
call how appellants got the money from his pocket. They at- 
tacked his credibility. In the circumstances of the case it was 
justified, perhaps necessary, for the prosecutor to show the 
reason why Dabney was unable to recall in clear detail what 
happened during and after the attack. That reason was the 
viciousness and duration of the attack as evidenced by the 
injuries which Dabney suffered. All of the foregoing was prop- 
erly before the triers of the facts who chose to believe the pros- 
ecution witnesses. 


IL The Court did not instruct the jurors that a confession 
had been made; it properly instructed them in the law 
concerning statements in the nature of 2 confession 


In this case the evidence, apart from the statement made by 
Mills to Detective O’Bryant, was more than sufficient to sus- 
tain a conviction. The identification of Mills by both Dabney 
and Sarah Davis was positive, as was the identification of 
Peters by Davis. The circumstances summarized in Argu- 
ment I, supra, even apart from Mills’ statement that Theresa 
Burton knew about the plan, were enough to justify convic- 
tion. Appellants’ counsel, however, argued strongly to the jury 
that there had been no evidence of a “taking”, that Dabney 
had been “hazy and vague.” 

That portion of the charge which contains the word “con- 
fession” is unimpeachable as a statement of the law. Ap- 
pellant Mills objects to ite being used in connection with his 
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case. He states that the same problem confronted this Court 
in Surratt v. United States, 106 US. App. D.C. 49, 269 F.2d 
240 (1959). There are critical differences between this case 
and Surratt. The only evidence against Surratt was the testi- 
mony of one accomplice who had previously pleaded guilty 
and the statement of the other accomplice, Surratt’s co- 
defendant, as testified to by the police. Surratt, however, 
had never made a statement to the police. He tried to estab- 
lish an alibi. The court instructed the jury, “There is evi- 
dence in this case that certain admissions or confessions were 
made by the defendants.” Since there were but two defend- 
ants, the court was telling the jury that Surratt had made an 
admission or confession. This Court held that the following 
instruction, viz., that the confession of one defendant could 
not be used against the other, compounded the error. 

In this case there was not the “weak testimony” mentioned 
in Surratt and there were most incriminating statements made 
by appellant Mills. The jury was properly instructed that 
these could be used against him only. The court did not say 
that he had made a confession as did the trial court in Surratt. 
It said that “a confession is an admission by the defendant of 
all the facts constituting the crime charged.” ? The court ex- 
plained in great detail of what elements the crime of robbery 
consists (J.A. 80-82). Thus the court left it to the jury’s 
recollection to determine whether a confession in the strictest 
sense had been made by appellant Mills and did not, as hap- 
pened in Surratt, instruct them (in accordance with what may 
have been its own recollection) that a confession in the strict- 
est sense had been made. 

Furthermore, whether appellant Mills’ statement be con- 
sidered a “confession” as defined by Wigmore or a statement in 
the nature of a confession (Ballew v. United States, 160 US. 
187, 193 (1895)) it is clear that the rule of voluntariness enun- 
ciated by the trial court applies to it. The court properly in- 


* Wigmore defines a confession as “en acknowledgement in express words, 
by the accused in a crimina) case, of the truth of the guitty fact charged 
or of some essential part of tt.” $ Wigmore, Evidence, § S21 (2d ed. 1940). 
This definition is quoted in Opper v. United States, 348 U.S. S4, 91, n. T 
(1984). . 
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structed on the necessity of proving the voluntariness an 
incriminating statement beyond reasonable doubt. Bram v. 
United States, 168 US. 532 (1897). Cf. Anderson v. United 
States, 318 U.S. 350 (1943) ; Opper v. United States, 348 US. 
$4 (1954). Whatever difficulty appellant has with the instruc- 
tion on appeal could have been obviated at the trial by a 
request that the words “or admission” be linked with the word 
“confession”. 


TIL The sentence imposed, being within the statutory limits, 
is a matter resting solely within the discretion of the trial 
court 
It is not unusual for a convict to believe that he has re- 

ceived too harsh a sentence. Myriad cases testify to this fact. 

The response of appellate courts has been uniform: The 

amount of sentence within the statutory limits lies within the 

discretion of the trial judge. This Court said in Raymond v. 

United’ States, 26 App. D.C. 250, 257 (1905), “The power 

to affix the penalty upon conviction is vested exclusively in 

the trial court, and the appellate court is vested with no juris- 
diction in respect of the exercise of that power, provided it 

does not exceed the statutory limit.” Where Congress has im- 

posed the limits of punishment of an offense, an appellate 

court has no warrant to modify the judgment of the trial court. 

See also Gaston v. United States (Mun. Ct. App. D.C.) 34.A. 2d 

353 (1943), affd., 79 US. App. D.C. 37, 143 F. 2d 10 (1944). 

This proposition was settled in Blockburger v. United States, 

284 US. 299, 305 (1982) : 

“The plain meaning of the provision is that each 
offense is subject to the penalty prescribed; and if that 
be too harsh, the remedy must be afforded by Act of 
Congress, not by judicial legislation under the guise 
of construction. Under the circumstances, so. far as 
disclosed, it is true that the imposition of the full pen- 
alty of fine and imprisonment upon each count seems 
unduly severe; but there may have been other facts and 
circumstances before the trial court properly influencing 
the extent of the punishment. In any event, the mat- 
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ter was one for that court, with whose judgment there 
is not warrant for interference on our part.” (Em- 
phasis supplied.) 
The authority for imposing a particular sentence for an offense 
lies solely with Congress and the trial judge? 
In United States v. Rosenberg, 195 F.2d 583, 604 (2d Cir. 
1952), Judge Frank, citing Blockburger and numerous other 
cases, said: 


“Unless we are to overrule sixty years of undeviating 
Federal precedents, we must hold that an appellate 
court has no power to modify a sentence. ‘If there is 
one rule in the Federal criminal practice which is firmly 
established, it is that the appellate court has no control 
over a sentence which is within the limits allowed by 
a statute.’ Gurera v. United States, 8 Cir., 40 F. 2d 338, 
340.” 


In Gore v. United States, 357 US. 386, 393 (1958), in which the 
appellant had been sentenced to three consecutive sentences 
for two narcotics transactions, the Supreme Court said: 


“In effect, we are asked to enter the domain of pe- 
nology, and more particularly that tantalizing aspect of 
it, the proper apportionment of punishment. What- 
ever views may be entertained regarding severity of 
punishment, whether one believes in its efficacy or its 
futility, * * * these are peculiarly questions of legisla 
tive policy. Equally so are the much mooted problems 
relating to the power of the judiciary to review sen- 
tences. First the English and then the Scottish Courts 
of Criminal Appeal were given power to revise sen- 
tences, the power to increase as well as the power to 
reduce them. * * * This Court has no such power.” 


The sentence in the instant case being within the statutory 
limits, appellants present no ground reviewable by this Court. 
“It is * * * clear that the appellate court has no power to 
modify or reduce the sentence.” Pependrea v. United States, 


“Of. United States v. United Mine Workers, $30 U.S. 258 (1947) (panish- 
ment for contempt not fixed by Congress). 
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275 F.2d 325 (9th Cir. 1960), citing inter alia, Brown v. United 
States, 222 F. 2d 293, 298 (9th Cir. 1955) ; Jackson v. United 
States, 102 Fed. 473, 487 (9th Cir. 1900). 

It is sometimes said that a sentence can be reviewed for 
abuse of discretion. 24 C.JS. § 1878 pp. 781-82. In United 
States v. McWilliams, 82 US. App. D.C. 259, 163 F. 2d 695 
(1947), this Court defined “abuse of discretion” : 

“And by abuse of discretion is meant action which is 
arbitrary, fanciful, or clearly unreasonable. This is also 
the rule applied by the Supreme Court (citing cases), and 
generally followed in other circuits (citing cases).” 

Assuming, arguendo, that a sentence within the statutory 
limits is reviewable for abuse of diseretion, the burden is upon 
petitioner to show that the imposition of his sentence was 
“arbitrary, fanciful, or clearly unreasonable”. In light of the 
nature of the crime, the fact that appellant Peters had an ex- 
tensive juvenile record and the representation that appellant 
Mills had been identified in 18 yoke robberies and three armed 

_Yobberies, appellants have failed to show the sentence was 
“srbitrary, fanciful, or clearly unreasonable.” 


IV. The Trial Court’s decision to impose sentence without 
referring the case for a presentence report was clearly 
within its discretion 
Rule 32(c) of the Federal Rules of Criminal Procedure 

provides in part that “The probation service of the court shall 

make a presentence investigation and report to the court be- 
fore the imposition of sentence or the granting of probation 
unless the court otherwise directs.” Rule 32(c) Fed.R.Crim. 

P., 18 US.C. (Emphasis supplied.) Petitioner contends that 

the trial court’s refusal to refer his case to the probation office 

for a presentence report was an abuse of discretion. An iden- 
tical contention was made before the Seventh Circuit. That 
court held: 

“The rule plainly indicates that the mandate is upon 
the probation officer and not upon the court. The court 
is not obliged to order a presentence report or to utilize 
the services of the probation department prior to pase- 
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ing sentence. Under the provisions of the applicable 
statute in effect before the adoption of the Federal 
Rules of Criminal Procedure, Title 18, United States 
Code Annotated, § 727, the probation officer was re- 
quired to make only those investigations that were 
ordered by the court. According to the official notes 
to the Rules, the purpose of Subdivision (c) of the 
Rule 32 was ‘to encourage and broaden the use of pre- 
sentence investigations, which are now being utilized 
to good advantage in many cases’ Thus, it would 
appear that the present rule was drafted for the pur- 
pose of encouraging the use of presentence investiga- 
tions by setting in motion the machinery for such 
reports as to each defendant without specific direction 
from the court. Rather than waiting for the court 
to ask for a presentence investigation, the probation 
officer must now proceed to render a presentence report 
unless directed otherwise. If, in the exercise of judicial 
discretion, the trial judge determines that a presentence 
investigation is unnecessary and will not be of benefit 
in fixing a proper and just sentence, he may direct the 

otherwise required by 


In the instant case the trial court determined that a pre- 
sentence investigation was unn’ 
Appellant Peters’ 


presented them in the best 
that appellant Peters is, as stated in his pro se petition in this 


“Appellant Mills? counsel did not maintain that he was unprepared 1 
speak in mitigation on behalf of his client. : 
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Court, “a 21-year-old, who is a first-time loser”, and also the 
extent of his juvenile record (J.A. 85-86). The court also 
knew full well the nature of the crime. While walking along 
the sidewalk, the prosecuting witness was set upon by the two 
defendants, knocked to the ground, and beaten so severely 
that he was hospitalized for about five or six days (J.A. 98). 
The victim was a complete stranger to the defendants, aside 
from the fact that earlier in the evening all of the parties had 
been at one time in a place where there was drinking and 
dancing (J-A. 101). It was, in the court's words, “an adult 
crime, committed with all the adult skill and force in the 
world”, “and something that is never indulged in except by 
people that are thugs.” (J.A. 85.) 

Thus, the court had before it the details of the crime as de- 
veloped in the course of the trial, the family and employment 
background of the defendant as related by his attorney, the 
attorney’s attempt to mitigate the circumstances of the offense, 
and appellant Peters’ statement that he was sorry he was im- 
plicated in what happened and desired a chance to rehabilitate 
himself It cannot be said that, with these facts before it, the 
court was “arbitrary, fanciful, or clearly unreasonable” when 
it sentenced the petitioner without a presentence report. 


V. Appellant Peters was properly afforded his right to speak 
in mitigation both in propria persona and through counsel 
Appellant Peters also alleges that it was an abuse of dis- 

cretion for the court to sentence him without allowing further 

time for his attorney to assemble facts in mitigation. It is 
clear that, if a presentence report is not mandatory, there is no 
requirement that an attorney be. allowed further time to build 

a case in mitigation. The United States Probation Office has 

far more facilities to learn mitigating facts (as well as ag- 


® DEFENDANT PETERS: “I am very sorry that all this had to happen. 
I am very sorry that I am implicated in it, and I am also sorry that all this 
had to happen. I am also sorry that I am the one that is receiving the 
sentence, and I think, Your Honor, if I was to have some kind of chance 
maybe I would havea way to rehabilitate my own self, and I would'thank 
you very much if I get it.” (J.A. 100.) 
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gravating ones) than does a busy lawyer.” Yet the use of that 
Office while encouraged by Rule 32(c), was not made manda- 
tory by the Rule but left to the Court’s discretion. United 
States v. Karavasias, supra. 

A case precisely in point was decided by the Second Circuit. 
United States v. Tannuzzo, 174 F.2d 177 (1949). In that case 
Judge Augustus N. Hand said: 

“The defendants Tannuzzo, Dellaratta and Felstein 
complain that their sentences were imposed precipi- 
tantly and in violation of Rule 32(a) of the Rules of 
Criminal Procedure, 18 U.S.C.A., because they were not 
given sufficient time to accumulate data bearing on 
mitigation of the punishment which might be imposed 
on them. That rule only requires the judge to give.a 
defendant ‘an opportunity to make a statement in his 
own behalf and to present any information in mitiga- 
tion of punishment.’ It does not require the judge to 
defer sentence to enable defendants to work up proof in 
mitigation of their guilt. These defendants were given 
an opportunity to make a statement, and Felstein’s at- 


torney argued for mitigation on the ground that Fel- 
stein was a first offender. Tannuzzo and Dellaratta 
both had prior criminal records which were brought to 
the attention of the court. We see no merit in the con- 
tention that Rule 32(a) was violated. * * *” United 
States v. Tannuzzo, 174 F. 2d 177, 181-82 (2d Cir. 1949). 
(Emphasis supplied.) 


There can be no serious contention that a refusal to continue 
the sentencing until such time as counsel could build a case in 
mitigation was a denial of the constitutional right to effective 


* Appellant Mills’ trial counsel, who was prepared to speak in mitigation, 
noted that in addition to what he could say “there might be something un- 
covered in his background when the trained personnel of * ° * [the Pro- 
bation Office) look into the situation which right cause Your Honor to feel 
that it is possible to rebabilitate this young man.” (J.A. 86.) The court 
noted that it always took the possibility of rehabilitation into consideration 
and that rehabilitation is not impossible in modern jails and penitentiaries. 
He also expreesed his hope that the sentence would act as a deterrent to 
others considering similar crimes. (J.A. 87, 88, 104-105.) 
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assistance of counsel." Both appellant and his counsel did 
speak in mitigation and it was clear counsel did learn some 
mitigating circumstances while preparing the case. Cf. Gads- 
den v. United States, 96 U.S. App. D.C. 162, 223 F. 2d 627 
(1955). 


CoNcLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Ourver GascH, 
United States Attorney. 


Cari W. BELCHER, 
Danten J. McTacve, 
Assistant United States Attorneys. 


* Before the adoption of Rule 32(c) trial courts were encouraged to im- 
pose sentence promptly after conviction. Rule 1 of the criminal rules 
promulgated by the Supreme Court provided that “sentence shall be im- 
posed without delay unless (1) a motion for the-withdrawal of a plea of 
guilty or in arrest of jodgment or for a new trial, is pending, or the trial 
court is of opinion that there is reasonable ground for such a motion; or (2) 
the condition or character of the defendant, or other pertinent matters 
ghould be investigated in the interest of justice before sentence is imposed.” 
See Pratt v. United States, 70 D.C. 7, 102 F. 24 275 (1989). 
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OPENING STATEMENT ON BEHALF OF THE GOVERNMENT: 
MR. TITUS: * * * The indictment in this case charges, and the 

Government expects to show, that on or about October 31, 1959, within 

the District of Columbia, the defendants Thomas E. Peters and Kenneth 


F. Mills by force and violence and against resistance and by a stealthy 


seizure and snatching and putting in fear, stole from the person and immediate 


possession of Edgar A. Dabney his property consisting of $23: ‘in money. 

In support of the words contained in that indictment, the Government 
will show briefly the following facts: The evidence will show that on the 
date of October 30th and 31st of 1959, the complaining witness, Edgar A. 
Dabney, had been in a bar and restaurant known as the American Bar and 
Restaurant at 7th and P Streets, Northwest, here in the District of 
Columbia. | 

The evidence will show that that bar closed at about 2: 00 a.m. on 

the morning of October 31, 1959. The evidence will show further 


that Mr. Dabney had in his company 2 female companion named Theresa 
A. Burton. 


And approximately 2:15 a..m. 
and his female companion had left the American Bar and Restaurant and 


or shortly before that time, Dabney 


were proceeding to walk down the street. 

The evidence will show that they had gone a very short distance when 
they crossed the street to the 1600 block of the number eight street, 
Northwest, located here in the District of Columbia. 

That as they reached that corner, the evidence will show that they, 


the two defendants, came up and attacked Edgar A. Dabney, knocked him 


to the ground. The evidence will show that the Defendant Mills seized the 
woman, Theresa A. Burton, and shoved her out of the way and told her to 
get out of the place or go home. 

The evidence will show that these two defendants then s proeoabed to 
strike and assault Mr. Dabney about his face and body, and: we will show 
that injuries were caused which necessitated his hospitalization for about 
six days as a result of this attack, and took from his pocket $23 in cash. 

The evidence will show that both of these defendants chad been known 
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and had been seen by the witness Theresa A. Burton, who was 
the companion of Mr. Dabney earlier that same night in the American 
Bar and Restaurant. 

In fact, the evidence will show she talked with them together in 
that bar and restaurant earlier that same night. The evidence will show 
as this attack or assault was occurring on Mr. Dabney, the witness 
Sarah E. Davis, who lives at 1539 Eight Street, Northwest, was coming 
out of her home with a friend of hers. 

The evidence will show the corner where this occurred was a short 
distance from her house. As she came out of her house she observed 
three men which looked to her to be fighting on the corner of the 1600 block 
of Eight Street. 

The evidence will show that she got into an automobile with a 
friend of hers and drove up to this corner at which time she saw both 


these defendants whom she had previouslyknown, walking fast away from 


the scene. The complaining witness, Mr. Dabney, was on the ground and 
had managed to crawl out in the street near the automobile, and his face 
was bloody. 

The evidence will show Miss Davis and her companion took him 
in their car and drove him to the American Bar and Restaurant and the 
police were notified, and the two defendants were subsequently placed 
under arrest. 

The evidence will show by that by means of this assault on the 
person of Mr. Dabney, which was an unprovoked robbery or assault and 
the taking of $23 by that, that they committed jointly the crime of robbery. 

When the evidence has so established that fact, the Government at 
the appropriate time will ask that you return a verdict of guilty as indicted. 

THE COURT: Do you wish to make your opening statement now? 

MR. ROBERTSON: I would like to defer it for Defendant Mills, 
Your Honor. 

MR. MCKINNEY: Defendant Peters will also defer making opening 
argument, Your Honor. 

THE COURT: Al right. 

Call your first witness. 


MR, TITUS: Mr. Dabney. 
Whereupon, 
EDGAR A. DABNEY : 
called as a witness on behalf of the Government, was duly sworn, was 
examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 

Q. Would you state your full name, Mr. Dabney?' A. Edgar 

Alfred Dabney. : 

Q. Would you spell your last name, please? A. D-A-B-N-E-Y. 

Q. Would you talk slowly and just relax and speak ' clearly. 

Where do you live, Mr. Dabney? A. 1476 Clifton Street. 

Q. Northwest or Northeast Washington? A. Northwest. 

Q. And what do you do for work? A. Ido construction work. 
I'm a laborer. 

Q. Where do you work as a construction worker? ‘A. Silver 
Spring, Maryland. 

Q. What company is it -- or do you do general construction work? 
A. It is for the company. 

Q. What is the name of the company? A. Jacobs. 

Q. Jacobs? A. Yes. : 

Q. How long have you been with this particular company? A. About 
nine months. 

Q. Have you always done construction work? Is om your field of 
endeavor? A. No, sir. 

Q. What else have you done? A. Well, I was a welder before that. 

Q. Welder? A. Yes, sir. 

Q. Before you had this job with your company sir A. Yes, sir. 

Q. All right. 


Now, I want to direct your attention, Mr. Dabney, to the night and 

early morning of October 30 and 31, 1959. 
Where were you that night? A. I was -- you mean when this happened? 
Q. Before this happened. Where were you? A. I was at 7th and P, 

in the American Restaurant. : 
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Q. Seventh and P? A. Northwest. 

Q. What is the name of the restaurant? A. The American. 

Q. American? A. Yes. 

Q. How long had you been there at the American Restaurant 
that night? 

What time did you get there? A. I probably been there a couple 
hours or so. 

Q. What time did it close? A. It closed at 2:00 o'clock. 

Q. How long had you been there before the restaurant closed? 
A. Well, I left just before it closed. 

Q. How long had you been there up to the time you left? A. I'd 
say I'd been there two or three hours; something like that. 

Q. Now, did you have anything to drink in the restaurant? 
A. Yes, sir; I did. 

Q. Did you know or did you see a woman named Theresa A. Burton 
that morning? A. Yes, sir. 

Q. How long had you been with her, Theresa A. Burton, that 
particular morning? A. Just the time I was in the restaurant. 

Q. Did you meet her when you went into the restaurant? A. Yes, 


Q. How much money did you have with you at that time, Mr. Dabney? 
A. Between twenty-three and twenty-five dollars. 

THE COURT: At what time? 

MR. TITUS: On the early morning of October 31. 

THE COURT: After he left the tavern? 

MR. TITUS: Yes, Your Honor. 

THE COURT: All right. 

BY MR. TITUS: 
Q. When you left the tavern, how much money did you have with 


you? A. Between twenty-three and twenty-five dollars. 


Q. Where was that money? A. In my inside coat pocket. 
Q. Now, do you recall what time it was specifically when you left 
the American Bar and Restaurant? A. Well, I'd say about 1:30. 
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Was it -- A. Just before the place closed. 
And when you left did you leave with anyone? A. Yes, sir. 
Who did you leave with? A. Theresa. : 
. Is that Theresa A. Burton? A. Yes, sir. 

Q. Tell us what happened, in your own words, when you left the 
restaurant. A. We was walking down Eighth Street between P and Q, and 
all of a sudden two men came up behind me and started beating on me. 

Q. At Eighth Street between where? A. Between P and Q, 
Northwest. 

Q. Were you with anyone else besides Theresa A. Burton when 
you were walking in that area? A. No, sir. 

Q. Will you tell us what happened when these two men came up 
behind you? Describe what happened, as best you can recall. A. They 
came up behind me, grabbed me and started beating on me, got me down, 
took the money I had. The girl came and helped me up and I went to P 
Street and called the police. | 

Q. When you went to P Street and called the neice was that to 
the American Bar? A. That was tothe American Bar. | 

Q. Now you said that a girl came up and helped you. Who was the 
girl that came up and helped you? A. She didn't actually help. I would 
say she happened to be coming by. She asked me what was wrong and I 
told her these men beat me up and robbed me. 

Q. What did you do then, or what did she do? A. When I got to 
7th and P, Northwest, I called the police. 

Q. How did you get around to 7th and P? A. I walked around there. 

Q. Did she go around with you, this woman you say came up? 

A. I don't remember, but she did come around later on. : 


Q. Now these two men that attacked you, you say - came up 
behind you and attacked you? A. Yes. 

Q. Had you seen these two men before? A. I'd seen one of them. 

Q. Where had you seen the one of them before? A. In the restaurant, 
7th and P. ! 


Q. When? A. The same night this happened. 
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Q. And did you know him or had you had any conversation with 
the one you had seen in the restaurant? A. I don't know him personally, 
I just know him when I see him. 

Q. Had you had any conversation with him or did you talk with him 
there in that restaurant? A. Not that I remember. 

Q. Now, are you able to recognize that man that you saw in the 
restaurant earlier that night that attacked you? A. Yes, sir. 

Q. Do you see him here in the courtroom? A. Yes, sir. 

Q. Would you point or indicate who that man is? A. The one 
sitting down there in the white jacket. 

Q. The one in the white jacket? A. Yes, sir. 

MR. TITUS: May the record show he has pointed to the defendant 
Kenneth F. Millis, Your Honor? 

THE COURT: The record may so show. 

BY MR. TITUS: 

Q. Are you able to identify or do you know the other man who 
attacked you, besides Mills? A. No, sir; I didn't recognize him. 

Q. Are you able now to recognize the man? A. Well, I can't 
recognize him now. I didn't see him; I didn t get a good look at him when 
it happened. 

Q. You didn't get a good look at him? A. No. 


Q. Were you injured in this attack? A. I was beat up and my nose 


was fractured. I spent six days in the hospital as a result of the beating. 

Q. What hospital did you go to? 

MR. ROBERTSON: Objection, if Your Honor please. I think that 
is prejudicial and aggravating. They are not charged with assault, they 

are being charged with robbery. 

THE COURT: Overruled. 

BY MR. TITUS: 

Q. What hospital did you goto? A. Casualty. 

Q. For six days? A. Yes, sir. 

Q. Now, when you saw this man in the restaurant earlier that night, 
had you had any argument or fight or discussion with him in any way? Iam 
speaking of the Defendant Mills. A. No, sir. 
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Q. Had you ever had any fight or argument with the Defendant 


Mills prior to that time? A. No, sir. 

Q. Where was your money inside your coat pocket? Was it loose 
or in some kind of container? A. It was loose. 

Q. Had you had occasion during the time you were in the restaurant 
to take any money out and pay bills for drinks or anything else? A. Yes, sir. 

Q. While you were in the restaurant? A. Yes, sir. 

Q. Was that while you were with Theresa A. Burton? A. No, sir; 
I wasn't with her at the time I paid the bill. 

MR. MCKINNEY: I didn't understand that. 

THE COURT: I wasn't with her at the time I paid the bill. 

BY MR. TITUS: 

Q. How much had you had to drink in there, can you ; tell us that? 
A. Possibly I had three or four beers. 

Q. Did you have anything else beside beers? A. No, sir. 

Q. Had you been in that restaurant before that particular night of 
October 30 to 31? A. Yes, sir; I'd been there before. 3 

Q. Did you frequent that place quite often? Did you go there often? 
A. Not very often, but I'd been there a couple of times before. 

Q. While you were walking down the street with Theresa Burton, 
had you in any way provoked a fight or an argument with either Mills or 
anyone else? A. No, sir. 

Q. Did either one of these men, the Defendant Mills or the other 
man that was with him, say anything to you before they attacked you or 
jumped on you? A. I remember one of them saying that I was with his 

sister or something, when he was beating on me. | 

Q. He said you were with his sister? A. Yes, sir. 

Q. Do you remember which of the men said that to you? A. I can't 
say which one it was; just one that was there. 

THE COURT: Where was he when he said that, behind you or in 
front of you? 

THE WITNESS: He was behind me, beating on me. | 
THE COURT: All right. 
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BY MR. TITUS: 

Q. In the beating on you, did you have occasion to be knocked to 
the ground? A. Yes, sir; I was. 

Q. Was that the only conversation that you remember either one 
of them saying to you? A. That's the only thing I remember hearing. 

MR, TITUS: That's all Ihave, Your Honor. 

THE COURT: Cross examine. 

CROSS EXAMINATION 
BY MR. MCKINNEY: 

Q. Mr. Dabney, you went to the American Restaurant at 7th and 
P Streets, Northwest about what time on October 30th of last year? 

A. Well, I don't know exactly what time it was. I'd say it was 
something between 10:00 and 11:00 o'clock that evening, that night 
rather. 

Q. Now, did you go there alone? A. I did. 

Q. Why did you gothere? A. Well, I have occasion to drop in or 
stop there sometimes. 

Q. You just stopped in? A. Yes. 

Q. Did you go there to get adrink? A. Well, I had some beer 
there, yes. 

Q. Was it -- did you go there for the purpose of getting a beer? 
A. Well, yes, sir; I did. 

Q. How much money did you have when you went there? A. I had 
about $28 when I first went in the place. 

Q. You had $28 when you arrived? A. Yes,sir. 

Q. You arrived between 10:00 and 11:00, and what time did you 
leave? A. I'd say it was about 1:30 or quarter to two when I left there. 

Q. The difference between the money you had when you left 
there and the money you had when you arrived there was spent at the 
restaurant? A. Pardon? 

Q. Did you spend all the money at the restaurant except the $23 


you carried away from the American Restaurant? A. I had spent maybe 


two or three dollars in there, yes. 
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Q. What did you spend the two or three dollars for? AL In beer. 

Q. Did you drink two or three dollars’ worth of sae A. Well, 
I bought a couple of my friends one. 

Q. Who were your friends? A. Well, some rage 1 know, that 
I used to work with before. 

Q. How long were you in the presence of Theresa Burton at the 
American Restaurant? A. Well, I'd say maybe two hours or something 
like that. I remember dancing with her a couple of times. © | 

Q. Buy any beer for her? A. I don't remember if T bought her a 
beer or not. | 

Q. Were you and she ever sitting at a table in the American 
Restaurant? A. Not that I remember. I don't think we were. 

Q. How did you and Theresa Burton happen to leave the American 
Restaurant together? A. How did we leave? , 

THE COURT: Why did you leave with her? 

THE WITNESS: She was going home. 

BY MR. MCKINNEY: 

Q. Are you saying she was going to your house on Clifton Street, 
Northwest, in the 1400 Block? A. That's right. 

Q. Isn't it a fact that you and Theresa Burton were on your way 
to atourist home? A. Well, we had said we were going to either the 
tourist home or either my home. 

Q. Which tourist home did you say you were going to? A. The one 
we had talked about was up on -- I'm not too familiar with D. C. -- up 
on Ninth Street. I don't remember. | 

THE COURT: Can the ladies and gentlemen of the jury understand 
the witness? 

It is necessary that you hear every word the witness says. Can you 
hear, Mr. Juror? Nod your head or give some indication of acquiesence 
when the Court asks a question. It is necessary to hear the witnesses. 


Sometimes I can't understand this witness. I wonder if you can. If you 


can't let me know. 
You may proceed. 
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BY MR. MCKINNEY: 
Q. How long did you live in the District of Columbia, Mr. Dabney? 


A. One year this past December. 

Q. Had you ever seen Defendant Thomas E. Peters, seated here, 
on any of your visits to the American Restaurant? A. I can't say thatI 
have. I don't remember seeing him. I might have seen him and didn't 
remember who he was. 

Q. Your testimony is you don't remember seeing him; is that 
right? A. Hf I saw him, I didn't know who he was. 

Q. Do you remember seeing him whether or not you knew who he 
was? 

THE COURT: He said he didn't see him. You needn't pursue this. 
He couldn't recognize him. He has no memory of ever seeing him. Now, 
pursue that no further. It isn't necessary. 

BY MR. MCKINNEY: 

Q. Now, Mr. Dabney, isn't it a fact that before you left the 
American Restaurant you made an agreement with Theresa Burton to go 
to a tourist home for which you paid her some money? A. No, I didn't 

pay her any money. 

Q. Did you agree to pay her any money later, after you got to the 
tourist home? A. Yes, I did. 

Q. How much money were you to pay her? A. I think it was $5 
if I'm not mistaken. 

Q. Now, when you left the American Restaurant at 7th and P 
Streets, did you go up 7th Street, or over on P Street? A. I went up P 
Street until I got to 8th Street, and then I came down 8th Street. 

Q. And you were going on 8th Street from P Street toward Q 
Street; is that correct? A. That's right. 

Q. And how far were you from the corner of Q Street when you say 
the defendants approached you? A. I would say maybe from to the end 
of the courtroom or farther. It was almost to the corner of Q Street. 

Q. Did you see two men coming behind you prior to the time you 
say you were attacked? A. I didn't see anything until I know I was being 
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beat on. It happened so fast. I didn't see them behind me before then. 
Q. Did either of the men say anything to you prior to the time you 
say they struck you? A. Just during the time they were beating me I 
heard one of them saying, 'What are you doing with my sister," 
or something like that. That's all I remember hearing. | 
Q. Is your testimony both men began Beating on you at the same 


time? A. One was holding me and one was beating me. 
Q. At that time, where was Theresa Burton? A. I don't know 
where she was. She had gone on, I guess. When I came around, she 


wasn't there. 

Q. Now, you said you had your money in your inside pocket, coat 
pocket? A. That's right. 

Q. To your knowledge, did anybody know you had money in your 
inside coat pocket? A. Not that I know of. } 

Q. When did the men take the money from you out of your inside 
coat pocket? A. When did they take it? 

Q. Yes. A. During the time I was down on the ground, during the 
beating. 

Q. When did you discover the money was gone from the inside coat 
pocket? A. When I got back to the restaurant and called the cops. 

Q. Is that the first time you realized the money was gone? 

THE COURT: Did you know you were robbed before you got back 
to the restaurant? | 

THE WITNESS: Yes, sir. 

THE COURT: All right. Say so. 

BY MR. MCKINNEY: 

Q. When was the first time you knew you were robbed? A. After 
I got up on my feet. I knew my money wesn't there. 

Q. Who was present at the time you got up on your feet? A. I 
think -- I don't remember the girl's name -- Sarah -- I think she came 
out when I got up. : 

Q. Now, what was your position, were you lying on the ground or 
standing up at the time Sarah arrived to help you? A. At the time I think 
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I was lying on the ground. I hadn't got up yet, I think, if I remember 
correctly. 

Q. At the time Sarah arrived and you were lying on the ground, you 
did not know whether or not you had been robbed, did you? A. After I got 
on my feet I found out I was robbed. I looked in my pocket and didn't 
have any money. 

Q. When did you discover you were robbed? 

THE COURT: He told you when he discovered the robbery. 

After he got on his feet he found out his money was gone. 

MR. ROBERTSON: If Your Honor please: If Your Honor will 
indulge me to make this statement for the record: 

THE COURT: What's that? 

MR. ROBERTSON: The questions propounded by Court and counsel 
assumes the issue which we are here to prove. It assumes he was robbed. 
I think in deference to both defendants the questioning should be phrased, 
"When he missed his money." 

THE COURT: Overruled, if it's an objection. 

BY MR. MCKINNEY: 

Q. Now, Mr. Dabney, at the time you first discovered the money 
was missing, you were standing up and Sarah Davis was present; is that 
right? A. I'm not sure if she was there or not. I know when I stood up 
and discovered the money was gone, I went to the restaurant and called 
the police. 

Q. Before Sarah Davis went around to the restaurant, she came 
and helped you up? A. She came and asked me what happened. 

Q. Did you get up alone or did anybody help you up? A. I got 
up alone. 

Q. You were standing up when Sarah Davis arrived? A. I'm not 


sure whether I was on the ground or standing. I know she did come by 
and asked me what happened. 
Q. And what did you tell her happened? A. I told her I was beat 
up and robbed. 
Q. Were you drunk at that time, Mr. Dabney? A. Not drunk, no, sir. 
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Q. You just had three or four beers? A. Yes, I had been drinking 
beer; but I wasn't drunk. : 

Q. Did you attempt to defend yourself from these men that were 
attacking you? A. It happened so fast, wasn't much I could do. 

Q. Did you try to defend yourself? A. Naturally I did all I could 
until I was down, but I couldn't do anything with two big men. 

Q. When did you again see Theresa Burton after that night? 


A. I didn't see her any more until we was down here at police -- 
Robbery Squad -- after it happened, after I came out of the hospital, I 
believe it was. 

Q. After Sarah Davis came to the scene of the alleged robbery, 


when did you see her again? When was the next time you saw her? 
A. In the American Restaurant at 7th and P. 

Q. How long was that after the alleged robbery? A. : Twenty 
minutes, something like that. She was there at the time the police were 

there questioning me. 

Q. Did you walk from the scene of the robbery -- the ailesan 
robbery, to the American Restaurant alone? A. I'm pretty sure I did; 
yes, sir. ! 

Q. You say you're pretty sure? A. Yes. 

Q. Now, when you arrived at the American Restaurant was Sarah 
Davis already there? A. No, sir; I don't think she was. 

Q. How long had you been there when she arrived? A. I don't 
know. Ten or fifteen minutes; something like that. : 

Q. Did Sarah Davis tell you she recognized any of the men who 
participated in the holdup or robbery? A. She told the police. 

Q. Did she tell you? A. I don't remember her telling me. I know 
she did tell the police. : 

Q. When did she tell the police? A. That night, after I got beat 
up, after I called the police. 

Q. That was before you went to the hospital; is that right? A. That 
was before I went to the hospital. 

Q. The restaurant was still open when you cencrnede A. It wasn't 
open. They was cleaning it up, but the guy let me in to call the police. 
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CROSS EXAMINATION 
BY MR. ROBERTSON: 
Q. Who let you in, Mr. Dabney? A. I believe it was Bobby, the 


bouncer there, I think it was. 

Q. Oh, you know the bouncer there enough to call him by his first 
name? A. Ive seen him several times, talked to him. 

Q. You've been in there several times, haven't you? A. Yes, I 
have. 

Q. Tell us about this American Restaurant -- that's on the corner 
of 7th and P? A. That's right. 

Q. Who is this bouncer, a special policeman? A. I guess he is. 
I don't know if he's a special police or not. 

Q. Did he wear auniform? A. No, sir. 

Q. Did he have a pistol or billy club? A. That I don't know. 

Q. You have seen him several times. 

MR. TITUS: I object, Your Honor. If this intonation of counsel's 
voice is in the nature that this witness is concealing something, I object 
to that. 

THE COURT: I didn't get any such impression. If that is the 
intention of counsel, he will desist. 

MR. ROBERTSON: No, no, no, Your Honor. I want to find out 
what the witness knows. 

THE COURT: Well, he knows the bouncer. Everybody knows who 
the bouncer is in a place like that, or any other kind of place. 

MR. ROBERTSON: Very well. 

THE COURT: Proceed. 

BY MR. ROBERTSON: 

Q. Now, Mr. Dabney, are you married? A. Separated now. 

Q. Where is your wife? A. Philadelphia. 

Q. You used to live on Clay Terrace, Northeast? A. I used to 
live there a while, yes. 

Q. Where do you live now? A. I was living there when I first 
came to Washington. 
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Q. You say you were not drunk when you left this American 


Restaurant? A. No, sir; I wasn't drunk. 

Q. But you were feeling pretty good I take it, by your answer. 
A. Ihad been drinking some beer. | 

Q. And that is all? A. That is allI drink, beer, yes. 

Q. I think you also testified on direct examination that prior to 
this night you didn't know Theresa Burton; is that right? A. ‘No, sir; I 
didn’t know her. : 

Q. Did you approach her or did she approach you? A. I must have 
approached her. I know I danced with her a couple of times in the place. 

Q. Did you ask her or did she ask you to dance with her? A. I 
asked her to dance. | 

Q. Isee. 

And it was during one of these dances that an arrangement for an 
assignation was made; is that right? A. Pardon? 

THE COURT: Do you object to that expression? 

MR. TITUS: Yes, Your Honor. 

THE COURT: I think it is unfortunate for you to have ‘ade that 
expression, assignation. You have a beautiful command of the English 
language. Please use another word. 

MR. ROBERTSON: Thank you, Your Honor. 

BY MR. ROBERTSON: 

Q. Mr. Dabney, it was while you were dancing that you propositioned 
to pay her $5, or had she propositioned you? A. I prcpositioned her. I 
told her I'd give her $5. 

Q. To go to this tourist home or this other place? A. . That's right. 

Q. And it is your recollection presently that you didn’ t buy her a 
drink? A. I don't remember buying her a drink. 

Q. Isee. 

Now, I think you testified that you saw the defendant Kenneth F. 
Mills in the American Restaurant; is that right? A. Yes, I had seen him 
in there. | 

Q. I gather from your answer that you had seen him on previous 
occasions. I am talking of this night. Did you see him on this night? 
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A. Yes, sir; I saw him that night. 

Q. Now, did you see him talking to Theresa earlier that night? 
A. Idon't remember seeing him talking to Theresa. 

Q. What was he doing when you saw him? A. What would people 
be doing in a place like that, talking with other people. 

Q. What drew your attention to him that you can recall his being 
there? A. Nothing drew my attention to him. I just seen him. 

Q. Did he have on his white jacket that night? A. I don't remember 
what jacket he had on or nothing like that. 

Q. And you are unable to say whether he had on that jacket or 
not? A. I cannot say whether he had on that jacket. 

Q. All right, now, let me ask you this: You were not knocked 
unconscious during this struggle, were you? A. Unconscious? No, I 
wasn't unconscious. 

Q. I see. 

Now, did anybody run their hand in your pocket and get this money 
our of your pocket? A. When I got on my feet my money was gone. When 
you're beaten you're hurting pretty bad. I knew it was gone. 

Q. Now then, in answer to the question I put, you are unable to 
say whether anybody ran their hand in your inside pocket and got your 
money. A. I don’t know how it was got. All I knew, it was gone. 

Q. You could have lost it. A. Maybe -- I don't know if I lost it. 
My money was gone. I don't know how they got it out. 

Q. Now, you say that one of these men said that something about 
you being with his sister? A. Ido remember hearing one say, ‘What 


are you doing with my sister?” 

Q. Isee. 

And this was immediately preceding the struggle? A. This was 
during the time I was getting beat up. 

Q. Isee. 

You don't know which one said that? A. No, I don't know who said 


Q. Ali right. 
Now, as you and Theresa Burton were walking on 8th Street, did 
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you have her under your arm, or were you holding hands? A. We were 
just walking along talking. 
Q. Isee. 
Then when this struggle came on she disappeared and you didn't 


see her any more, according to your testimony, until you were down to 
Police Headquarters; is that right? A. That's right; I think that is the 
next time I saw her. 

Q. Otherwise, you are unable to say what happened to your money? 

MR. TITUS: Your Honor, I will have to object to that. 

MR. ROBERTSON: I haven't put the question yet, Your Honor. 

THE COURT: Well, you better reframe it. 

MR. ROBERTSON: Thank you, Your Honor. 

BY MR. ROBERTSON: 

Q. Now from the time you and Theresa Burton are walking along 
8th Street, when had you last counted your money prior to that time? 
A. When had I counted it? 

Q. Um-hum. A. I hadn't counted it, not recently. I'm not ina 
habit of always counting my money. 

Q. In other words, you last had your hand on it the last time you 
paid for a drink? A. I didn't understand it. 

Q. Allright. The last time you had your money ‘ your hand was 
the last time you paid for a drink in the American Restaurant; is that 
right? A. Yes, I boughtsome drink and paid for them; I had to pay for 
them. 

Q. After you paid for them you put your money back in your inside 

pocket? A. Sure, that is where I kept it. 

Q. Did you dance with anyone after you had that last drink, if you 
recall? A. I had three or four. 

Q. Did you dance with other women than Theresa Burton? A. Sure 
I did. 

Q. You didn't count your money after every dance? A. No, I'm 
not in the habit of counting my money every five minutes. 

Q. Did you count your money just as you left? A. No, I didn't 
count it just as I left. | 
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Q. Did you pay her the $5? Your testimony was you never paid 
her the $5? A. No. 
Q. You promised -- 
MR. TITUS: Your Honor, I object. This is repetitious. 
THE COURT: It is very repetitious. 
MR. ROBERTSON: Very well, Your Honor. 
BY MR. ROBERTSON: 
Q. Now, Mr. Dabney, you are unable to say whether or not you 


had your money as you left the restaurant? 
MR. TITUS: Objection, Your Honor. I think this has been gone 
over extensively as well. 
THE COURT: I think it has. I will let him answer though. 
Did you have your money in the pocket when you left the restaurant? 


THE WITNESS: Yes, sir; I had my money in my pocket. 
BY MR. ROBERTSON: 

Q. How did you know? A. I felt in my pocket and my money was 
there. 

Q. You just felt? A. Put my hand inside my pocket where I keep 
my money. 

Q. Did you count it? A. No, I did not. 

THE COURT: He told you that three or four times. 

BY MR. ROBERTSON: 

Q. How were you able to say you had $23 or $24? A. IsaidI 
had $28 and probably spent three or four dollars there in the place. 

Q. You were lying on the ground I think you testified on direct 
examination, and one Sarah Davis came up there. 

Was anybody with her? A. I don’t remember seeing anybody with 
her. 

Q. Did she come up inacar? A. Idon't remember. I wasn't 
thinking about no car the way I was hurt. I just wanted to get some place 
to get treatments or something. 

Q. Did you crawl out in the street? A. Pardon? 

Q. Did you crawl out in the roadway, off the sidewalk? A. I got 
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up, if I'm not mistaken, and walked around to where I called the police at. 
Q. Did you get up from the sidewalk out in the street? 


THE COURT: Of course he got up. 
Did you go out in the street or down the sidewalk to the tavern? 


THE WITNESS: I walked down the sidewalk. 
THE COURT: All right. I think he testified to that three or four 


BY MR. ROBERTSON: 
Q. And you didn't see anyone with Sarah Davis? A. oe I didn't 


see anyone. 
THE COURT: Re-direct? 
REDIRECT EXAMINATION 
BY MR. TITUS: 
Q. You said you were hurting at that time? A. Yes, sir. 
MR. TITUS: That's all. 
THE COURT: You are excused; step down. 
(Witness excused. ) 
THE COURT: Call your next witness. 
MR. TITUS: Call Miss Theresa Burton. | 
Whereupon, 

THERESA A. BURTON 
called as a witness on behalf of the Government, was duly sworn, was 
examined, and testified as follows: : 

DIRECT EXAMINATION 

BY MR. TITUS: 

Now tell us your fullname. A. Theresa A. Burton. 

How old are you, Miss Burton? A. Twenty-four. 

Where do you live? A. 1819 - 19th Street, Northwest. 

Are you employed anywhere? A. No, Iam not. 

Who do you live with at that residence? A. I stay by myself. 
Q. Now,I want to direct your attention to the morning of October 

31st, 1959, about 2:00 o'clock, and the night of October 30th. 

Where were you on that night and early morning? A. I was in the 


American beer garden. 
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Q. Where is that located? A. 7th and P. 

Q. . Is that the American Bar and Restaurant? A. Yes, it is. 

Q. And how long had you been there that night? A. I had been 
there since about 9:30. 

Q. 9:30 p.m.? A. Yes. 

Q. And while you were there did you see any of your acquaintances 
or people that you knew and talked with there? A. There was quite a 
few people I knew there. 

Q. I want to direct your attention to these two defendants sitting 
at counsel table, Kenneth Mills and Thomas Peters. 

Do you know these two men? A. Yes. 

Q. How long did you know them? A. Not too long. 

Q. About how long? A. About a year. 

Q. Did you see them that night after you got to the American Bar 
and Restaurant? A. They were there. 

Q. Were they together or not together? A. I don't know. I just 

seen them in there that night. 

Q. Where were they when you saw them? A. They was in the 
back dancing. 

Q. Did you dance with either one of them? A. Well, yes. 

Q. What? A. Idid, yes. 

Q. Now, did you have occasion that same night or early the next 
morning to see this man here, Edgar A. Dabney, in that American Bar 
and Restaurant? A. Yes, I did. 

Q. Do you remember what time it was he got there, approximately? 
A. I couldn't say exactly what time he was there. 

Q. What's the best recollection you have? A. I'd say about 10:30. 

Q. Did you have occasion to dance with him or be social with him 
while you were in the restaurant? A. Yes, I did. 

Q. And did you have occasion to leave the restaurant with him? 
A. Yes, I did. 

Q. Will you tell the Court and jury in your own words just what 
happened when you left that restaurant with Mr. Dabney? A. Well, he 
wanted me to go to his house with him to drink that night, so I told him it 
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was okay, and he wanted to stop around Westminister Street that 


night for something. 

He said he wanted to go to the tourist home. I told him it was 
okay. And so we went down P Street -- I don't know why we went that 
way -- 

Q. Did you go with him? A. Yes. 

Q. Go ahead. What happened then? A. As we got down the street 
we was walking and talking, understand, and so these fellows came up 
behind us and it happened so fast -- 

Q. Tell us what happened. A. These fellows come up behind me 
and one pushed me up the street and the other one started jumping on the 
man. ; 

Q. Jumping on what man? A. On Dabney. 

Q. On Dabney? A. Yes. 

Q. Ali right. 

What did you see happening then? A. I kept running up the street 
because I was scared, and I didn't want to stop to look back. I did look 

back, but they was down on the ground bouncing him. 

Q. They were doing what? A. Down to the ground fighting. 

Q. Who was? A. Dabney. 

Q. Andwho? A. Like I told you, when I got sched! up the next 
week, and the detectives asked me, because they had the pichires -- 

Q. Just a minute. 

MR. ROBERTSON: If Your Honor please, I think she has a right 
to answer the question. 

THE COURT: She is not answering the question. Se the 
question. : 

BY MR. TITUS: 

Q. The question I am asking is, what did you see happening on that 
street on that particular night? A. (No response. ) i 

Q. You've gotten to the point where one pushed you out of the way. 

What did you see happen after that? 

MR. ROBERTSON: She answered that. 
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THE COURT: Overruled if that was an objection. 
Answer the question. 
51 THE WITNESS: Well, when I did look back, they were fighting and 
they were down on the ground. 
BY MR. TITUS: 
Q. Now I am asking you who was fighting and who was on the 
ground? 
MR. ROBERTSON: Your Honor, I submit she has answered that. 
THE COURT: Overruled if it is an objection. 
MR. ROBERTSON: It is an objection. 
THE COURT: Who were on the ground? 
THE WITNESS: I couldn't exactly say if they were the boys or not, 
because the next week when I got picked up -- 
MR. TITUS.| Just a minute. You have answered the question. 
THE WITNESS: I could not recognize the boys. 
MR. TITUS: Your Honor, I am going to -- 
MR. ROBERTSON: Your Honor -- 
THE COURT: One minute. 


MR. TITUS: I am going to announce surprise and ask permission 


to cross examine this witness. 
THE COURT: You may. 
BY MR. TITUS: 
Q. Now I want to ask you, Miss Burton -- 
MR. ROBERTSON: Counsel would like to note an objection for 
the record. 
THE COURT: Your objection is there. 
BY MR. TITUS: 
Q. I want to ask you, Miss Burton, if you remember being inter- 
viewed by me in my office. A. Yes, I was. 
Q. Iam going to ask you if you told me who the two men were that 
came up behind Mr. Dabney. A. Yes. 
Q. Who did you tell me they were? 
MR. ROBERTSON: If Your Honor please -- 
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THE COURT: If it is an objection, it is overruled. _ 

MR. ROBERTSON: He is asking so many questions -- 

THE COURT: I think he is asking the proper questions. Let him 
try his case. He is letting you try yours. 

MR. ROBERTSON: Thank you, Your Honor. 

BY MR. TITUS: 

Q. Who did you tell me were the two men that came up behind 
Dabney? A. I did tell you they were the ones. 

Q. Who were the ones? A. Kenneth and Peters. 

Q. Do you mean Kenneth Mills and Peters? A. Yes. 

Q. These two men seated here? A. Yes. 

Q. Didn't you tell me that they were the two men, the same two 


men you had seen in the American Bar? A. Yes. 

MR. ROBERTSON: Your Honor -- 

MR. TITUS: Your Honor, counsel is completely out of order. 

THE COURT: I know he is. 

MR. ROBERTSON: If Your Honor please -- 

THE COURT: One minute please. Keep still. Let the Assistant 
District Attorney ask his question. 

BY MR. TITUS: 

Q. And you told me those were the two men, seated here in this 
courtroom, is that right; Mills and Peters? A. Yes, I told you that. 

Q. Why did you tell me that? A. Because I didn't want to get in 
any trouble. I do have a record. | 

Q. And you told not only me, but you told the police officer, did 
you not? A. I did not tell them. When they picked me up that night they 
asked me. I said I didn't know who the boys were. | 

Q. Why did you tell me in my office they were the two? A. I didn't 


want to get in trouble. I told them the next morning too, because 


I didn't want to get in trouble. 

Q. Why did you identify these two men if you didn't want to get in 
trouble? Why pick these two men out and identify them? A. I just didn't 
want to get in any trouble. 

Q. Have you seen this Defendant Mills since you've been -- since 
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this case has come to Court? A. No, I have not. 
Q. You have not? A. No. 
Q. You haven't been contacted by anyone? A. No. 
Q. Now your testimony is you don't know who these two men 
were? A. I can't say they were the boys did it. 
Q. Are you telling me they were not the ones? A. That's right. 
I can't testify to that. 
Q. I'm asking you whether you now are saying they are not the 
ones that did it? A. Yes. 
THE COURT: You are sure they are not the ones who did it? 
THE WITNESS: Yes, sir. 
THE COURT: Ali right. 
BY MR. TITUS: 
Q. And your answer as to why you told me they were the ones is 
that you would get in trouble? A. Yes sir 
Q. So you identified these men? A. Yes, sir. 
MR. TITUS: May I have a moment, Your Honor? 
THE COURT: You may. 
(Brief pause. ) 
MR. ROBERTSON: Your Honor, at this time -- 
THE COURT: Wait a minute. Now I have given counsel a minute. 
He is not through yet, apparently. If he is, he will say so. 
BY MR. TITUS: 
Q. You stated one of these men pushed you and told you to get out 
of the way? A. Yes, sir. 
Q. Where did you gothen? A. AsI said, I went straight home, 
but I didn’t go straight home. I was more nervous. 
THE COURT: Where did you go? 
THE WITNESS: I went down 9th and O. 
MR. TITUS: I have no further questions of this witness, Your Honor. 
THE COURT: All right, now, counsel. 
MR. ROBERTSON: If Your Honor please, I would like to make 


objection to the hearsay testimony elicited from this witness which was 
out of the presence of the defendant. 
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THE COURT: Overruled. The Court has no recollection of any 
such testimony. | 
Cross examine. 
MR. MCKINNEY: I have no questions, Your Honor. 
THE COURT: Have you any? 
MR. ROBERTSON: No questions of this witness, Your Honor. 
THE COURT: Through with the witness? 
Step down. 
(Witness excused. ) 
MR. TITUS: May I ask her one more question? 
THE COURT: Yes, you may. 
Resume the stand. 
(Whereupon, Theresa A. Burton resumed the stand and 
testified further as follows:) : 
DIRECT EXAMINATION (Continued) 
BY MR. TITUS: 
; Q. You testified under oath before the Grand Jury, didn't you, 
Miss Burton? A. Yes, I did. 
Q. That's all I wanted to know. 
Thank you. 
THE COURT: Step down. 


(Witness excused. ) 


THE COURT: Call your next witness. 
MR. TITUS: Sarah Davis. 
Whereupon, 
SARAH E,. DAVIS 
called as a witness on behalf of the Government, was duly sworn, was 
examined, and testified as follows: 
DIRECT EXAMINATION | 
BY MR. TITUS: 
Q. State your full name, please ma'am. A. Sarah. Elizabeth 
Davis. 
Q. Where do you live? A. 1539 - Eighth Street, Northwest. 
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Q. Miss Davis, were you living there on the night and early 
morning of October 31, 1959? A. Yes, I was. 

Q. Now I want to direct your attention, Miss Davis, to that 
particular morning of October 31st. 

Did you have occasion to notice anything unusual occur in the 1600 
Block of Eighth Street, Northwest? A. Yes, I did. 

Q. Tell the'Court and jury in your own words what happened. 

A. As I was coming out of my house -- 

Q. About what time was that? A. About five or ten minutes after 
two. As Iwas coming out of my house I was getting into the car. I saw 
these boys down on the corner and they looked like they were playing. 

Ali of a sudden we noticed they were fighting. The fellow told me 
to come on and drive down the street and see if his brother was mixed up 
in it because his brother lived in the next block. 

We went down there. We started at least. I saw the man fall on 
the ground. There were two boys fighting him. 

Q. What man did you see fall on the ground? A. Dabney. 

Q. You say you saw two boys fighting him? A. Yes, sir. 

Q. What two boys? A. Mills and Peters. 

Q. Are they the two sitting here in the courtroom? A. Yes, they 


Q. The one in the white jacket and the one sitting here (indicating)? 
A. That's right. 
Q. How do you know these two? A. I've been knowing them over a 


year because they've been coming in places where I work frequently. 

Q. Did you have any trouble identifying them as the two boys fighting 
with Mr. Dabney? A. No, because we passed in the car and I saw them. 

Q. Tell us what happened from that point on, in your own words. 


A. So as Kenny and Bunny -- 
Kenny and who? A. Bunny. 
Which is Bunny? A. The tall one. 
Peters? A. Yes. 
And the other you call Kenny? A. Yes. 
You knew them by their first names? A. 
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Q. Go ahead. A. So as we got to the corner I heard Bunny holler 
out to Theresa she better go home too. 
60 Q. Theresa who? A. The other witness. 
THE COURT: Have her stand up. 
Is that the woman? 
THE WITNESS: Yes. 
BY MR. TITUS: 
. Who called to her? A. Bunny. 
Bunny is Peters? A. That's right. 
. Called to Theresa? A. Yes. 
Q. What did dig hear him call to Theresa? A. He said, "You 


better go home too. ' 

Q. Where was she when he called to her? A. She was going out 
towards 7th Street. 

Q. Was she alone? A. Yes. 

Q. Where was Mr. Dabney? A. Down in the middle of the street 


on the ground. 

Q. In the middle of what street? A. Eighth Street. 

Q. You say the middle of the street. Do you mean the sidewalk or 
the street where the cars are? A. The street, where the cars are. 

Q. Off the sidewalk? A. Yes. 

Q. And he was down? A. Yes. 

Q. Tell us what you were doing and what you did. A. We got out and 
asked what they were beating him for. 

THE COURT: You needn't state what anybody said, jae what you saw. 

BY MR, TITUS: 

Q. Did you see where -- in what direction the person you called 
Bunny and the other defendant were walking? A. Yes. 

Q. Where were they going? A. Coming up Eighth Street, going 
towards Q from Rhode Island Avenue. 

Q. Were they walking slowly or running or what? A. They were 
just walking, but walking fast. 

Q. Walking fast? A. Yes. 

Q. af right. 


30 
Q. Miss Davis, I believe you were at the point of describing that 
you had driven up in the automobile to the corner where this incident 


was occurring. A. Yes. 

Q. What did you do from that point on? A. After I talked to Dabney 
I went around to the American Restaurant. 

Q. To the American Restaurant? A. Yes. 

Q. When you saw Dabney, what kind of condition was he in physically? 
A. His nose looked like it was on the other side of his face to me, and his 
face was all swollen up. 

Q. His face was swollen? A. Yes. 

Q. And his nose looked like what? A. Like it was on the other 
side of his face, like this (indicating) moved over. 

Q. Where do you work now, Mrs. Davis? A. Iam not working. 
I quit my job Thursday. 

Q. Where were you working? A. The American Restaurant. 

Q. Is that the same American Bar and Restaurant? A. Yes. 

MR. TITUS: That's all I have. 

THE COURT: Cross examine. 

CROSS EXAMINATION 
BY MR. MCKINNEY: 

Q. Miss Davis, were you working at the American Restaurant on 
October 31, 1959? A. The night this happened? 

Q. Yes. A. No, I was not. 

Q. Were you working there any time during that period, during 
that week? A. No. 

Q. Now you say you came out of your house early in the morning. 
A. Yes. 

Q. I believe October 31st. 

Who was with you? A. A friend of mine. 

Q. Yes. What's his name? A. Jimmy Jones. 

Q. Jimmy Jones? A. That's right. 

Q. Where were you going then, Miss Davis? A. I was looking for 
my boyfriend because he was supposed to give me money to see my mother. 
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Q. Ididn't understand. A. I was looking for my boyfriend. 

Q. Where were you going looking for him? A. Down to the 1200 
Block of Sixth Street. 

Q. Inthe street or ahouse? A. A house. 

Q. What was your boyfriend's name? Cleveland Currothers. I 
was going with him. I don't any more. | 

Q. Cleveland Douglas? 

THE COURT: Currothers. 

THE WITNESS: Currothers. 

BY MR, MCKINNEY: 

Q. Were you in the American Restaurant any time . the evening 
of October 30th? A. Yes, I imagine so. | 

Q. What time were you there? A. I don't know, because I'm in 
and out of there most of the time when not working. 

Q. Do you go in and out most of the time? A. Yes. 

Q. Do you go there every day? A. Just about. : 

Q. What time were you there on the 30th of October? A. Idon't 
know. 
Q. Now, how long had you left the American dae an when you 
came out of your house at 1:50 a.m.? A. I think I left anere about twelve- 
something. 

Q. How far is your house -- you live at 1539 -- ath iStreet? A. That's 
right. 


Q. That's located between P and Q Streets; is that ime A. That's 


right. 
Q. How far do you live from the corner of 8th and Q? A. About 
three doors. | 

Q. Where did you observe these men fighting that you testified? 
A. It was near the corner of Rhode Island Avenue. 

@. And Rhode Island Avenue now is the next street going North 
from Q Street; is that right? A. It's a block from my house. 

Q. And that's where you observed the fight? A. That's right. 

Q. You couldn't tell who was fighting when you saw them fighting 
a block from your house, could you? A. I only saw three men. 
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Q. You didn’t know who they were, did you? A. No, I did not. 

Q. How did you happen to go to the scene of the fight? A. AsI 
said before, the boy thought maybe his brother was involved in the fight. 
He told me, "Come on, let's go down and see what happened." 

Q. When you went down, you went in the automobile or walked? 

That's right, we went in the automobile. 

And the automobile was parked in front of your house? A. Yes. 

And when you first observed the fight you were not in the auto- 
mobile; is that right? A. We were getting into the automobile. 

Q. Who drove the automobile? A. The fellow. 

Q. By the fellow, you mean Jimmy Jones? A. That's right. 

Q. And you arrived at 8th and Rhode Island Avenue. Did you park 
the car? A. No, just stopped, that’s all. 

Q. By stopped, you mean you double parked? A. I wouldn't say 
double parked. We stopped where the man was laying in the street. 

Q. Who was driving the car? A. Jimmy Jones. 

Q. The man was not on the sidewalk; he was in the street at that 
time? A. That's right. 

Q. When you observed the fight, was it in the street or on the 
sidewalk? A. No, it was on the sidewalk. 

Q. When you arrived on the scene was the man lying down or 
standing up? A. He was sitting, in a leaning position. 

Q. Sitting down in the street? A. Yes. 

Q. Thank you. 

And the car was stopped. Who got out? A. Neither of us got out. 

Q. You did not get out? A. None of us got out. 

Q. Did you have conversation with Dabney at the time? A. Yes, 
I did. 


Q. What did you say? A. I asked him what happened to him, why 
was the boys beating him. 

Q. What didhe tell you? A. He told me the boys beat and robbed 
him. He said they thought he was with their sister. 

Q. Was anything else said? A. No. 
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Q. And what did you do after that? A. Went around te the 
American Restaurant. | 

Q. Did you tell Dabney you were going to the American Restaurant? 

A. No, I did not. 

Q. Did you see Dabney later on that night? A. Yes, 1 did. 

Q. How long after that was that that you left 8th and Rhode Island? 
A. I don't know how long it was. We had drove over to 6th Street and we 
got back. When I went back in there Dabney was talking to the police officers. 

Q. Well, when you arrived at the scene of the fight, who was there 
beside Dabney? A. Kenny and Bunny were walking up the street. There 
wasn't anyone there on the street, any other man except him. 

Q. My question was, when you arrived at the scene, who was at 
the scene besides Dabney? A. I don't know what you mean at the scene. 

Q. Was either one of these defendants at the scene of the fight 
when you got there? A. No. | 

Q. Well now, what happened to the men, the two men there in 
addition to Dabney, what did you see them do after you got in the automobile? 
A. Isaw them fighting. Then I saw them walk off from the man. 

Q. Where did you see them walk? A. They walked from where Dab- 

ney was laying in the street to the sidewalk, and then came up the 
sidewalk, and by the time we got in the car and pulled on, we was at 8th and 
Q and they were almost at the corner of 8th and Q. : 

Q. And when you last observed them -- A. At 8th and Q. 

Q. -- at that time how far were you from them? A. : About in the 
middle of the block then, almost to Dabney. 

Q. What is the closest you ever came to them? A. I came very 
close to them because I was in the car and I could see them plainly because 
the lights were very bright. 


Q. How far were you from the two men you saw when you were very 
close to them? A. At 8th and Q? : 
Q. Yes. How far were they from 8th and Q? A. mt say about one 


house from the corner. 


Q. And how far would that be in respect to this courtroom? A. It 
depends on how big the house is -- I don't know. 
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Q. You don't know? A. I would say it would be about as far as 
from here to the green chair or something like that. 

Q. Which chair do you speak of? A. The one up there next to 
Mr. Titus. 

MR. TITUS: This chair (indicating)? 

THE WITNESS: Yes. 

BY MR. MCKINNEY: 

Q. Now when you saw these two fellows, did you slow down at all? 
A. No, we wasn't driving that fast. 

Q. Did you stop? A. Not to say anything to them, no. 

Q. You say you had known these two boys for more than a year; is 
that right? A. I knew them for quite sometime; yes. 

I think I met Bunny in June or July of "58. 

Q. Were you employed on October 30 and 31, 1959? A. No, I was 
not. 


Q. When did you stop working at the American Restaurant last time? 
THE COURT: You are talking so rapidly, I can't understand you. 


BY MR. MCKINNEY: 

Q. When did you commence or begin working at the American 
Restaurant the last time? A. I went back to the American Restaurant about 
a week after this happened. 

Q. And worked until last Thursday? A. That's right. 

Q. Now, Miss -- are you married or single? A. Married. 

Q. Now, Mrs. Davis, you have known, and in fact you have -- the 
defendant Thomas Peters has visited your home, has he not? A. That's 
right. 

Q. And he and another boyfriend of yours were very good friends; 
is that right? A. That's right. 

Q. And you don't like Thomas Peters, do you? A. He's all right. 
He's a friend as far as I'm concerned. I have no reason to dislike him. 

Q. You don't have any reason to dislike him? A. No. 

Q. Well, isn't it a fact that last June you drew a gun on him at your 
home? A. Drew a gun on who? 
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Q. On Thomas Peters here. A. No, sir. 

Q. Didn't you get angry with him because he had gone out with 
your boyfriend and you thought they were going to see another girl? 

A. No, sir. | 

Q. Did you shoot Lawrence Savoy? A. Yes, I did. 

Q. But you did not draw the gun on Thomas Peters? A. No, sir. 
Thomas Peters never knew I had it unless Lawrence told him. 

Q. I'm speaking of when he went to your home. A. I say, Thomas 
Peters never knew that I had a gun unless Lawrence told him. 

Q. Iam talking about when he went to your home and you drew it 
on him. A. I don't care when you're talking about; I didn't draw the gun on 


him. 


THE COURT: Don't misquote the testimony of the witness in your 


cross examination, please. 

Now, Mr. Robertson? 

MR. ROBERTSON: Yes, Your Honor. 

CROSS EXAMINATION (Continued) 
BY MR. ROBERTSON: 

Q. Mrs. Davis, you say on the night of the 30th and 31st of 
October you left the American Restaurant about 12:00 o ‘clock or thereabouts ? 
A. That's right. 

Q. And did Jimmy Jones leave with you? A. That's de: he picked 
me up there. 

Q. Picked you up in the restaurant? A. Yes. 

Q. And then went to your home? A. Yes. 

Q. And where did you live? A. 1539 figure oe Street, Northwest. 

Q. Figure eight? A. That's right. 

Q. Now, directing your attention to the time that you and Mr. Jones 
left your house, you had been there about an hour? A. Stayed where an hour? 

Q. At your home. A. No, I did not. | 

Q. How long did you stay there? A. Five ieiiates. 

Q. Then you came out to get in his car? A. That's right. 

Q. And at that time your attention was directed up 8th Street to at 
or near the corner of 8th and Rhode Island Avenue, Northwest? A. My 
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attention wasn't directed anywhere. When I walked out of my house I 
turned that way to go that way. 

Q. And you could see there that the commission of this act was 
going on? A. That's right. 

Q. At that time the people were near the corner, weren't they, at 
8th and Rhode Island Avenue? A. That's right. 

Q. Now do you know the defendant Kenneth Mills here, don't you? 
A. Yes, Ido. 

Q. When did you meet him? A. It was sometime last year. I 
couldn't say exactly. 

Q. You know where he lives, don’t you? A. No, Idonot. I know 
where he used to live, 1602 Eighth Street. 

Q. Is this 1602 Eighth Street near the corner of 8th and Q that you 
say you saw them when you were passing by in the car? A. That's right. 

Q. Now when you saw Mr. Mills in front of his residence at 1602 
Eighth Street, Northwest, was he running? A. No. 

Q. Now, Mr. Jimmy Jones, your friend, felt that his brother was 
involved in this commotion up at the corner of 8th and Rhode Island, didn't 
he? A. That's what he said. 

Q. So in driving up there, when you saw these two men, or you 
passed by these two men in front of 1602 the figure eight Street, Mr. Jones 
didn't stop and ask them any questions, didhe? A. No, he did not. 

Q. And you didn’t ask them any questions, did you? A. No, I did 
not. 

Q. And they were not running at that time? A. No, they wasn't 
running. 

Q. So then you proceeded on up to where the complaining witness, 
Mr. Dabney, was lying or reclining out in the street? A. That's right. 

Q. Had you kept Mr. Dabney in your eyesight from the time you 


first saw the commotion until you drove up beside him? A. Yes. 

Q. You had seen him continually all that time? A. Except the time 
they got between the two cars, when the three of them was fighting, going 
out in the street. 

Q. The three of them were fighting between the two cars? A. That's 
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right. They fought off the sidewalk and moved into the street: 

Q. Isee. 

And you saw Mr. Dabney lying in the street? A. That's right. 

Q. Now you say that the Defendant Peters used to be visiting in 
your home and went around with your boyfriend; is that right? A. So did 
Mills. 

Q. Very well. 

Mr. Mills used to visit you at home? A. Yes. 

Q. Now they were friends with Cleveland Currothers? A. No; 


Lawrence Savoy. 


Q. Lawrence Savoy was your boyfriend before Mr. Currothers? 
A. That's right. 

Q. And Mr. Lawrence Savoy is the one I think you testified you 
shot? A. That's right. 

Q. Did you draw a gun on Mr. Mills? A. No, sir. | 
Q. Did you ever have a gun at which time you had an argument? 


A. No, sir. 

Q. This gun you shot Mr. Lawrence Savoy with, was that during the 
time he and Mills were visiting you at your home? A. I met Mills after I 
shot Lawrence. 

Q. I thought you testified he was a friend of Savoy's. A. He was, 
but I met him after I shot Lawrence. 

Q. But Lawrence was still your boyfriend? A. That's right. 

Q. After that? A. Um-hum. 

Q. And when Mills came to your house it was after the shooting? 
A. That was before. : 

Q. I'm speaking about this man. A. He came after the shooting; 
that's when I met him. 

Q. Did you still have the gun then? A. No, sir. 

Q. And you say during this period you were in the American Restaurant 
approximately every night? A. That's right. 

Q. Did you know Mr. Dabney prior to this night? A. | No, sir. I 
had seen him, but I didn't know him. 

Q. You had seen him in the American? A. I saw him in the 
American and saw him in the Spot. 
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Q. In the Spot? A. That's right, where I used to work. I waited 

on him several times. 

Q. Do you know Theresa Burton? A. Yes. 

Q. Is she a friend of yours? A. We are associates. 

Q. What do you mean, if you please, by associates? A. 
had no close friendship together. 

Q. You would just see her around? A. That's right. 

Q. In the same places you frequented? A. That's right. 

MR. ROBERTSON: Indulge me just a moment, if Your Honor please? 

(Brief pause. ) 
BY MR. ROBERTSON: 

Q. Do you recall attending a party at 1540 Sixth Street, where Mr. 
Mills was also a guest? A. Yes, sir. 

Q. Who lives there? A. A lady by the name of Geneva now, but I 
forgot the fellow's name, but I know his wife's name or girlfriend's name 
was Dorothy Ray. 

Q. And they were living there when you had gone to this party? 

A. Yes. 

Q. Is it not a fact that you pulled a gun on him that night during an 
argument? A. The Court has the only gun I had in my life. 

THE COURT: Did you say the Court has it? 

THE WITNESS: Yes, sir. 

THE COURT: I see. 

BY MR. ROBERTSON: 

Q. When was this party in which you attended at 1540 Sixth Street? 
A. Sometime last year. We used to go just about every night on the weekend. 

Q. This was after your gun was taken away from you? A. Yes, sir. 

MR. ROBERTSON: That's all, Your Honor. 

THE COURT: Any redirect? 

MR. TITUS: One question, Your Honor. 

REDIRECT EXAMINATION 
BY MR. TITUS: 
Q. Mrs. Davis, you indicated when you stopped the automobile at 


the time you drove up to this corner you spoke to this Mr. Dabney? A. Yes,sir. 
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84 Q. And you indicated something about a sister. What did he tell 

you about a sister? A. I asked him why were the boys fighting him. He 
said the boys beat and robbed him. AndI said why. He said because they 
said I was with their sister. 

MR. TITUS: That's all. 

THE COURT: Any recross? 

MR. MCKINNEY: One question, Your Honor. 

RECROSS EXAMINATION 
BY MR. MCKINNEY: 
Q. Do you wear glasses, Mrs. Davis? A. Sometimes. 


Q. Did you have on glasses on the night, or early morning that is, 
of October 31st, about ten minutes after one o'clock or one-fifty? A. No, 


sir. 

MR. MCKINNEY: That's all. 

THE COURT: Through with the witness? 

MR. ROBERTSON: Through with the witness, Your Honor. 

THE COURT: Step down. 

(Witness ae 

THE COURT: Call your next witness. | 

MR. TITUS: We rest. 

THE COURT: Very well. It is up to you counsel for the defense now. 

MR. ROBERTSON: May counsel approach the bench, Your Honor? 

THE COURT: Yes. 

(At the bench:) | 

MR. ROBERTSON: If your Honor please, at this time defendant 
Kenneth F. Mills moves for judgment of acquittal. The basis for such motion 
being there has been no proof of a robbery. 

I direct Your Honor's attention to the testimony of the s anraaiclg 
witness, in which he says that he could have lost his money.' I say that 
obligation is incumbent upon the Government to prove all the elements of 
the offense beyond a reasonable doubt, and to exclude SEXY reasonable 
hypothesis consistent with innocence. 

Here, if the man during the fight could have lost the money, I feel 
the Court should give a judgment of acquittal. 
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THE COURT: Are you going to make a motion? 

MR. MCKINNEY: I join in that, Your Honor. 

THE COURT: What have you to say? 

MR. TITUS: Your Honor, I think it is a question of fact for the jury 
and I think the testimony is that he had money when he left the restaurant. 
He was brutally assaulted and when he got up he found his money missing. 

THE COURT: Both motions will be denied. 

(in open Court:) 
MR. MCKINNEY: Would Your Honor indulge us just one moment, 
if Your Honor pleases? 
(Brief pause. ) 
MR. MCKINNEY: Mr. Peters. 
Whereupon, 
THOMAS E. PETERS 
defendant herein, assumed the witness stand in his own behalf, was duly 
sworn, was examined, and testified as follows: 

MR. MCKINNEY: If the Court please, apparently the defendant 
waives opening statement. 

THE COURT: Very well. 

DIRECT EXAMINATION 
BY MR. MCKINNEY: 

Q. What is your name? A. Thomas E. Peters, Junior. 

Q. And prior to October 31st of last year, where were you living? 
A. 510 Newton Place, Northwest. 

Q. Now, directing your attention to October 30th, 1959, did you have 
occasion to go to the American Restaurant at 7th and P Streets, Northwest? 

A. Yes, sir. 

Q. And what time did you arrive there on that day? A. I got to the 
American about five minutes after ten. 

Q. What time did you leave there? A. I left the American about 
quarter of two. 

Q. And what did you do there between the time you got there and the 
time you left? A. Between the time I got there and the time I left? 
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Q. Yes. A. Iwas with my girlfriend. I was drinking beer, and 


some gin. 
Q. Drinking beer and gin? A. Yes, sir. 
Q. How much beer did you drink? A. I drunk one bottle of beer 
and a little bit of gin. 
Q. What else did you do there besides drink one bottle of beer and 
a little gin? A. And danced a while. 
Q. Danced with more than one girl? A. No, sir. 
You only danced with one girl? A. Yes, sir. 
Who was that girl? A. Betty. 
Is that your girlfriend? A. Yes, sir. 
Now, what time did you leave the American Restaurant? A. Quarter 
of two. 
Q. And where did you go after you left the American Restaurant? 
A. I left the American Restaurant and I went down Westbrook's, that's 
on 7th and N. I went down to Westbrook's to get something to eat. 
Q. How long did you stay at Westbrooks? A. I cae at Westbrooks 
I guess a half hour. 
Q. What did you do after you left Westbrooks? A. After I left 
Westbrooks I came around and went to Kenny's house. He was living on 
Q Street. 
Q. Where was he living on Q Street? A. 1602. 
Q. What time was that, would you say? A. About Emon thirty, 
something like that. 
Q. Why did you go to Kenneth's house? A. To get my coat, my 
jacket, I had left around there. 
Q. Did you get your jacket? A. Yes, sir. 
Q. How long did you stay at Kenneth's house? A. I wasn't in there 
long, any more than four or five minutes. 
Q. What did you do after that? A. I left out. 
Q. And where did you go? A. Around 9th and O. 
Q. How long did you stay at 9th and O? A. About ten-fifteen minutes. 
Q. Where did you go after you left 9th andO? A. I went toa 


tourist home. 
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Q. Where is the tourist home located? A. On 12th and Rhode 
Island, I think. 

Q. Did you go to the tourist home alone? A. No, sir. 

Q. With whom did you go? A. With Betty. 

Q. That was your girlfriend? A. Yes, sir. 

Q. How much money did you have on you on this night? A. I had 
about one dollar and a half. 

Q. And when did you have this dollar and a half? A. When I came 


to the American. 


Q. How much did you spend while you were at the American Restaurant? 


A. All except fifty-five cents. 
Q. What happened to the fifty-five cents? A. I went down Westbrooks 
and bought a fish sandwich and some potato salad. 
Q. When you left Westbrooks, how much money did you have? A. Fifty- 
five cents. 
Q. When you left the American Restaurant how much did you have? 
A. You asked me how much I had when I left Westbrooks. When I left 
Westbrooks I had thirteen cents. 
Q. Now, when you went to the tourist home, how much money did 
you have? A. Thirteen cents. 
Who paid for the tourist home? A. Betty. 
How long did you stay at the tourist home? A. Until the next day. 
What time the next day? A. About 7:00 o'clock that morning. 
Did you see the complaining witness, Edgar Dabney, at the 
American Restaurant? A. No, sir. 
Q. Did you see Mr. Dabney any time during that night? A. I've 
never seen Mr. Dabney. 
Q. You have seen him now, haven't you? A. Since T've been in Court. 
Before that, I've never seen him. 
Q. When is the first time you saw Edgar Dabney? A. When he came 
down to Municipal Court. 
Q. Did you have a fight with Dabney at any time? A. No, sir. 
Q. Did you ever take any money from Dabney? A. No, sir. 


43 
CROSS EXAMINATION 
BY MR. TITUS: 
How old are you, Mr. Defendant? A. 21. 
What do you do for a living? A. Waiter. 
You what? A. Waiter. 
Waiter? A. Yes, sir. 
Where are you a waiter? A. Appomattox, Virginia. 
When were you a waiter at Appomattox, Virginia? A. I had been 
up here in D. C. two weeks before I left my job. 
Q. You had been up in D. C. before you left your job? A. Yes, sir. 
Q. Iam speaking about October 30th and 31st. Where were you work- 
ing then? A. I wasn "t working then, but I was on my way back: down to 
Virginia that same night. 


Q. How long have you known Mills? A. I guess about six or seven 


months. 
Q. Where were you living up here on October 31st? A. 510 Newton 
Place, Northwest. 

Q. With whom? A. My grandmother. 

Q. Had you seen Mills earlier that night, the night of October 30th? 
A. No, sir. 
Q. You hadn't seen him in the American Bar and eatiaeant then? 
A. Yes, Ihad seen him in the American. | 

Q. I asked you if you had seen Mills earlier that night of October 
30th. A. October 30th? Will you recall what day that was? © 

Q. Yes. The night before this thing happened. A. No, sir; I didn't 
see him. 

Q. You didn't see him that night. What time did you have the Ameri- 

can Bar and Restaurant, did you say? A. Quarter to two. 

Q. I'm talking about that same night. Did you see him there that 
night? A. Yes, sir; that's the time I saw him there, that night. 

Q. When did you see him there? A. When I was there. 

Q. At what time? A. Somewhere between 10:30 and 11: 00 o'clock. 

Q. Did you go with him there? A. No, sir. 

Q. Was he there when you arrived? A. Yes, sir. 


94 
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Q And how long were you in his company at that restaurant? A. I 
don't know. About an hour, hour and a half. 
Q. Did you see this woman Burton there? A. Which one is Burton? 
THE COURT: Stand up. 
THE WITNESS: Yes, sir; I seen her there. 
BY MR, TITUS: 
Q. How long did you see her there, Mr. Defendant? A. She was 
there when I got there too, about the same as Mills. 
Was she with Mills? A. No, sir. 
Was she with you? A. No, sir. 
Did you dance with her? A. No, sir. 
Did Milis dance with her? A. I don't know. 
Where did you see her? A. Sitting in the back. 
With whom? A. I don't know. 
How many hours were you in the American Bar all told from the 
time you got there until the time you left? A. I'd say about two. 
Q. About two? A. Yes, sir. 
Q. Well, what time did you get there? A. About five minutes 
after ten. 
Q. What time did you leave? A. About quarter of two. 
Q. Quarter of two. That's about two hours for you; is that right? 
A. About an hour and a half. 
Q. Oh, it's an hour and a half? And you had a dollar and a half 
while you were there? A. Yes, sir. 
Q. And all that time you were there, that’s all you had? A. Yes, sir. 
Q. And you spent everything but fifty-five cents? A. Yes, sir. 
Q. How long had you known Theresa Burton before that night? 
A. I actually didn't know her. 
Q. How long had you seen her or known of her before that night? 
A. T've seen her around, that's all I know. 
Q. How long? A. Two or three months. 
Q. Where? A. At one time I saw her down Westbrooks. One time 
I saw her at 9th and O. 
Q. Weren't you in Appomattox working? A. Yes, sir. 
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Q. When did you see her? A. This was on a Sunday, when I came 


up from Appomattox. 
Did you come up frequently? A. Yes, sir. 
Who did you stay with when you came up? A. My grandmother. 
Did you know Mills during that time? A. Yes, sir. 
Did you see Mills during that time you were up here? A. About 


About twice? A. Yes, sir. 
Incidentally, did you ever see Mills with Burton? i: No, sir. 


Q. Now, you had no fight with anyone that night, did you, the night 
of October 30th and October 31st? You didn't have any fight with anyone, 
did you? A. The 31st? 

Q. After the American Bar and Restaurant, you told the lawyer 
where you went. Did you have any fight with anyone? A. No, sir. 

Q. Are you sure of that now? A. Yes, sir. | 

MR. TITUS: Mr. Marshal, would you ask Detective O'Bryant to 
step in the front door? : 

Would Your Honor indulge me a moment, please? 


THE COURT: Yes. 
(Whereupon, an individual entered the courtroom door.) 
MR. TITUS: Just stand there at the door. 
BY MR. TITUS: 
Q. Do you see that man standing in the door? A. Yes, sir. 
Q. Do you know him? A. Yes, sir. 
Q. What is his name? A. Detective O'Bryant. 
MR. TITUS: You may step out. 
(Whereupon, Detective O'Bryant thereafter left the courtroom. ) 


BY MR. TITUS: 
Q. Do you remember being placed under arrest, Mr. Defendant? 


A. Yes, sir. 
Q. Where? A. At the American Restaurant. 
@. When? A. October the -- I don't recall the date. I think it's 


about the 31st. 
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Q. Yes. It was the night of the same morning we are talking about 
here in Court, isn't it? A. Yes, sir. 

Q. Had you gone back to your home in Virginia? A. No, sir. 

Q. You said you were planning to go back there, didn't you? 

A. Iwas on my way that night. 

Q. The night you went out of the restaurant? A. Yes, sir. 

Q. And you hadn't left for your home? A. No, sir. 

Q. You were still in the restaurant? A. Yes, sir. 

Q. Now after the detective arrested you, did you tell him all about 
this, that you have told us in Court? A. I told him I didn't know anything 
about it. 

Q. I didn't ask you that. I asked you, did you tell him all about what 
you had done and how you had gone with Betty to the tourist home, and so 
forth, did you tell him all that? A. Yes, sir. 

Q. As a matter of fact, you told him you had been in a fight with 

someone, didn’t you? A. I told him I had been in a fight with 
someone the night before. 

Q. The night before? A. Yes. 

Q. Who was that? A. I don't know the man. 

Q. Who were you with at that time? A. Mills. 

Q. You said it was the night before? A. Yes, sir. He asked me 
did I ever have a fight with anybody recently, and I told him I had a fight 
with a man at 9th and N. 

Where? A. 9th and N. 
The 1300 Block of H Street? A. 9th and N. 
Where did you tell him that? A. Police station. 
When? A. The night he picked me up. 
And you told him you and Mills together were in this fight, didn't 
you? A. Yes, sir. 
100 Q. Now when that detective asked you the question about a fight, he 


was asking you specifically about that morning, wasn't he Mr. Defendant? 
A. About what morning? 

Q. About the morning you came out of the American Bar and grille 
and went with this girlfriend, as you say, to the tourist home. That's what 
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he was asking you about, wasn't it, Mr. Defendant? A. When the man 
picked me up he asked me if I had a fight with anybody. I told him I didn't 
have a fight. Me and Mr. Mills chased a man because he cut a young girl 
about the temple, and we chased a man in the house. 
Where is Betty? A. I don't know. 
What is her name? A. All I know is Betty. 
She's your girlfriend, isn't she? A. She's a friend of mine. 
What is her name? A. Betty. 
What is her last name? A. I don't know. 
Is she here? A. No, sir. 
You said you stayed with your grandmother ? A. Yes, sir. 
She's here, isn't she? A. No, she isn't. | 
What is the name of the tourist home you Sere in? A. The 
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The what? A. The Quiet One. 
What? A. The Quiet One. 
And who paid for the tourist home? A. Betty. | 
Q. Where was Betty when you first left the American Bar? A. She 
was still in the American. | 
Still there? A. Yes, sir. 
You left her there? A. Yes, sir. 
What were your plans to meet her? A. 9th and ‘O. 


Q. 
Q 


You were to meet her on the street? A. Jones: Restaurant. 
How come you left your coat at Mills' house? A. We had been 
playing basketball about three days ago, and I left my coat at his house. He 
told me everybody had to move out of the house, so I figured I'd go around 
and get my coat before they moved and take my coat too. 
Q. When did he tell you that? A. He told me about a day before 
they moved. 
Q. When did they move? A. October 31st. 
Q. You had seen him earlier that same night in the American 
Restaurant, hadn't you? A. Yes, sir. 
Q. Did you talk to him about your coat then? A. No, sir. 
Q. Did you tell him you were going to meet him? A. No, sir. 
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MR. TITUS: That's all. 

THE COURT: Any redirect? 

MR. TITUS: Oh, excuse me. Just one question, Your Honor. 

I'm sorry. 

THE COURT: All right. 

CROSS EXAMINATION (Continued) 
BY MR. TITUS: 

Q. When did ‘you first begin coming up here to Washington, Mr. 

Defendant -- what year? A. What year? 

Q. What year did you begin coming to Washington? A. In ‘58. 

Q. You've been in Washington before 1958, haven't you? A. Yes, 
sir. You said what year did I come up here. I was working in Appomattox, 
Virginia. 

Q. But you had been here before 1958? A. Yes, sir; I lived in 
Washington. 

Q. Were you born in Washington? A. Yes, sir. 

Q. How long have you lived in Washington? A. About 18 years. 

Q. And then you left to go to Appomattox, did you say? A. Yes, sir. 

MR. TITUS: That's all. 

THE COURT: Redirect? 

MR. MCKINNEY: Yes, Your Honor. 

REDIRECT EXAMINATION 
BY MR. MCKINNEY: 

Q. You testified about a fight that you say occurred at 9th and N 
Street. Will you tell us how you happened to get in that fight at 9th and N? 
A. Yes, sir. I was down -- I wasn't in Westbrooks -- I was near Westbrooks, 

104 standing on the outside, and me and Mills was walking around. 

He was goingito 9th and O, and I was going that way and he walked me 
around N Street and up 9th Street. We see this young boy and man fighting. 

Q. When you say "young boy” is that the fellow's name or what? 

A. That's what they called him. I don't know his name. 

Q. Where did you observe this incident? A. Right at the gas station 

as you go up the driveway. The man had cut him up on the temple. I hollered 


49 
and asked him what was wrong. He said this punk had cut me. We ran 
over and the man had fled, went into the house. : 
Q. Where was the house -- what was the location of the house? 


A. Right on the corner of N Street. 
Q. What did you do after that? A. I went up 9th and 0. 
Q. Did you ever see the man again? A. No, sir. ' 
RECROSS EXAMINATION 
BY MR. TITUS: 

Q. Did you ever call the police that night and tell = about this 
boy being cut by this man? A. No, sir. 

Q. Do they serve food in the American Bar and Restaurant? A. (No 
response. ) 

Q. It's a restaurant, isn't it? A. Yes, sir. 

Q. They serve food there, don't they? A. Yes, sir. 

MR. TITUS: That's all. 

FURTHER REDIRECT EXAMINATION 
BY MR. MCKINNEY: 

Q: Why did you not buy some food at the American Restaurant 
around 2:00 o'clock? A. Because they only sell beans in the American 
Restaurant. 

Q. And you didn't want any beans? A. No, sir. 

Q. What did you buy at Westbrooks? A. A fish sandwich and some 
potato salad. 

THE COURT: Are you through with the witness? 

MR. TITUS: Iam, Your Honor. 

THE COURT: Very well, you may step down. 


(Witness reeuned his seat 
at counsel table. ) 


THE COURT: Call your next witness. 
* = * 
THOMAS E, PETERS 
defendant herein, resumed the stand in his own behalf, and having been 
previously sworn, was examined and testified further as follows: 
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FURTHER REDIRECT EXAMINATION 
BY MR. MCKINNEY: 

Q. Now you are acquainted with the witness Sarah Davis who testi- 
fied this morning, are you not? A. Yes, sir. 

Q. Did you have occasion to go to her home one day last July or 
August, 1959? A. Yes, sir. 

Q. Did she pull a gun on you on any occasion last year? A. Yes, sir. 

Q. Tell the Court what happened. A. Well, I used to hang with her 
boyfriend. Her boyfriend used to work at Spot. She did too. I had a job at 
Monroe Ford. Drove a truck out there four or five days. I worked in the 
day and he worked at night. 

When I come by her house she would -- she got mad at me. She said 
I was taking her boyfriend out to get young girls. 

Then she shot him. Someone came by my house and said Lawrence 
was shot. I called two other boys. When we got there she said come on up 
the steps. She went in and got the gun and drew it on me. 

She took off her glasses and two other boys ran. She called me names 
and toid me -- she called me all kinds of violent names. 

Q. Where was Sarah Davis living? A. On 7th Street, over top of 
the spot. 

Q. Between what streets are the Spot on 7th? A. Between 7th and 
T and U. 

MR. MCKINNEY: That's all. 

FURTHER RECROSS EXAMINATION 
BY MR. TITUS: 

Q. When you chased this man in the fight with the little boy you talked 
with, did you go in the house where he ran? A. No, sir, I didn't go in the 
house; I went to the window. 

Q. What happened when you went to the window? A. A lady came 
outside. I asked the lady where's the man that cut that young boy out there. 


She said he's gone out the back door. She asked me where was his sister. 


The sister was standing on the corner. 
Q. The woman of the house asked you that? A. Yes, sir. 
Q. What house? A. Corner of 9th and N. 
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Q. You made no report of this to anyone? A. No, sir. 


Q. And how did you know her sister was standing on that corner? 
A. The young boy and man were fighting over this lady. | 

Q. Fighting over the lady? A. Yes, sir. 

MR. TITUS: That's all. 

THE COURT: Through with the witness? 

MR. MCKINNEY: Yes, Your Honor. 

THE COURT: Step down. 


(Witness resumed his seat 
at counsel creas. 


THE COURT: You rest your case? 
MR. TITUS: Your Honor, may he resume the stand, and would you 
indulge me a moment? 
THE COURT: Yes. 
MR. TITUS: May I have the Court's permission to step outside 
the courtroom? 
THE COURT: Yes. 
(Whereupon, Thomas E. Peters, defendant herein, resumed 
the witness stand, was examined, and testified further as follows:) 
FURTHER RECROSS EXAMINATION (Continued) 
BY MR. TITUS: | 
Q. What is your girlfriend's full name; do you know it t now? 
A. No, sir. 
Q. The girl out here in the witness room, the girl you call Betty; 
do you know her full name? A. No, sir. 
Q. Betty Foster; does that ring a bell? A. No, sir. 
Q. You haven't seen her? A. I haven't seen her. 
Q. Today? A. No, sir. 
Q. Now your testimony is that you went to a tourist home with her 
on this particular morning? A. Yes, sir. 
Q. Did you tell her anything about where you had been when you 
picked her up and took her to the tourist home? A. Yes, sir. 
Q. What did youtell her? A. I told her I had been to Westbrooks. 
Q. Did you tell her anything else? A. I told her we chased a man. 
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Q. When did you tell her that? A. The next day. 

Q. Whatday? A. I don't recall the day it was, but that morning 
at the tourist home. I was telling her about it. 

©. What did you tell her about this man? A. I told her a young 
boy got cut on 9th and N, and we chased a man into the house. 

Q. And did you tell her that you beat the man? A. No, sir. 

Q. You did? A. I did not. 

112 Q. Did you tell her that you beat him but you didn't get any money? 

A. No, sir; I did not. 

Q. Okay; that’s all. 

Thank you. 

THE COURT: Through with the witness? 

MR. MCKINNEY: Yes, Your Honor. 

THE COURT: Very well, step down. 


(Witness resumed his seat 
at counsel table. ) 


THE COURT: Do you rest your case now? 
MR. MCKINNEY: Yes, Your Honor. 
THE COURT: Very well. 
Mr. Robertson? 
MR. ROBERTSON: If Your Honor please, at this time we would like 
to call Detective O’Bryant. 
¥€ Your Honor please, may I see the jacket in this case for a moment? 
THE COURT: Yes. 
Whereupon, 
TILMON B. O'BRYANT 
ealled as a witness on behalf of Defendant Mills, was duly sworn, was 
examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. ROBERTSON: 
Q. Detective O’Bryant, you area Metropolitan Police Officer? 
A. That is correct. 


Q. Give us your full name and assignment, if you please. A. My 
name is Tilmon B. O'Bryant; 1 am a Detective in the Metropolitan Police 
Department assigned to the Robbery Squad. 
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Q. Detective O'Bryant, did there come a time when you swore out 
a warrant for one Thomas Peters charging him with the robbery of one 
Edgar Dabney? A. That is not correct. 

Q. I show you this complaint which is part of the record in this 
case and ask if you are the T. B. O'Bryant referred to, where T. B. O'Bryant 
had gone before Mr. Mothershead. Are you the same T. B. O'Bryant it is 
speaking about? A. Yes, sir. 

Q. And did you make application for a warrant? A. Yes, sir. 

Q. Inthis case? A. Yes, I did. 

Q. For one Peters? A. That is correct. 

Q. I thought you just said you did not. A. The warrant was issued, 
or rather the complaint was issued the morning he was arrested. 

Q. Isee. Now in that document, does it not indicate that the com- 
plaining witness was robbed of some $35 and a billfold? A. That is correct. 

Q. And you gave the information which went on that complaints 
A. Yes, sir. | 

Q. And from whom, may I ask, did you get the information? A. I 
got the information as a routine assignment. Being a member of the Robbery 
Squad, we are given assignments. I was given this information as a routine 
assignment. : 

Q. And as part of this assignment did you talk to Mr. Dabney, the 
complaining witness? A. I did not talk to Mr. Dabney before the warrant 
was issued. | 

Q. Isee. Then when that information there stating that he was 
robbed of some $35 and a billfold -- that's not correct, is it? 

MR. TITUS: If Your Honor please, I object. | 

THE COURT: Objection sustained. 

BY MR. ROBERTSON: 

Q. Did you give the information which appeared on that document? 

A. I did, sir. 


Q. And is it your testimony that you are unaware eas or not it 


is correct? 
MR. TITUS: Ojbection, Your Honor. 
THE COURT: Sustained. 
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MR. ROBERTSON: Very well. 

BY MR. ROBERTSON: 

Q. Didyou talk to Mr. Dabney after that warrant and complaint was 
made? A. Yes, I did. 

Q. Did you ascertain from him whether or not he had been robbed 
of $35? A. He told me he had been robbed of about $35 and a billfold. 

MR. ROBERTSON: No further questions of this witness, Your Honor. 

THE COURT: Any cross examination? 

I beg your pardon -- I forgot you, Mr. McKinney. 

MR. MCKINNEY: Thank you, Your Honor. 

DIRECT EXAMINATION (Continued) 
BY MR. MCKINNEY: 

Q. Mr. O'Bryant, when did Mr. Dabney tell you he had been robbed 
of $352 A. After he came out of the hospital; about a week later. 

Q. Was that the first time you talked to Mr. Dabney? A. That is 
correct, sir. 

Q. Did he indicate to you the denominations of the money he had, 
the $35? A. No, sir; he did not. 

Q. Did he tell you where he had the $35 on him before he was robbed? 
A. He told me he had the money in his pocket. 

Q. He didn’t say which pocket? A. No, he did not. 

MR. MCKINNEY: That's all. 

THE COURT: Cross examine. 

CROSS EXAMINATION 
BY MR. TITUS: 

Q. Now, Detective O'Bryant, outside of the amount of money, $35, 
and a billfold, did Mr. Dabney indicate to you where this robbery occurred? 
A. Yes, he did. 

117 Q. And where did he tell you the incident occurred? A. He said it 
occurred in the 1600 Block of the figure eight Street, Northwest, Washington, 
D.C: 


Q. How many men did he say were involved in the robbery of him? 


A. He said there were two men. 
Q. Two men. Now, incidentally, did you have occasion to arrest 
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the Defendant Thomas E. Peters? A. I did, sir. 

Q. At what time and where? A. I arrested him about 7:30 or 7:35 
p.m. on the evening of the alleged robbery, that was October 31, 1959. 

Q. And where was it? A. At 7th and P Streets in Northwest 
Washington. | 

Q. Is that the American Bar and Restaurant, or whatever it is 
called? A. That is correct. 

Q. Now at the time you placed the defendant under arrest, did you 
have occasion to question him concerning the complaint or the allegation 
of robbery? A. I did, sir. 

Q. Iam speaking of the Defendant Peters now. A. Yes, sir. 

Q. Did he tell you or make any statement about what he had been 
doing that morning, at the time you asked him about it? A. He said that 
he had left -- | 

Q. Just answer yes orno. A. Yes. 

Q. Now, let me ask you this: Before we get to this, | when you were 
questioning him, were you questioning him concerning any specific time or 
place? A. Yes, sir. : 

Q. What time and place? A. Do you mean where I questioned him 
or what I questioned him about? 

Q. No, about what time and about what place were you questioning 
him? A. I questioned him about the assignment that I had been given on 
Mr. Dabney, about an alleged robbery in the 1600 Block of 8th Street, North- 
west, about 2:00 o'clock in the morning, on the same morning, October 31, 
1959. 


Q. And when you questioned Peters you were questioning him about 
that time and that place? A. That is correct. 
Q. Now, confining your answer, Detective o'Bryant -- incidentally, 
did he respond to that question immediately, that you asked him? A. Yes, sir. 
Q. And how -- within what period of time after his arrest did he make 
that response -- how long had he been under arrest, or was, ‘he under arrest 


at the time he made that answer? A. He was under arrest; I would say less 


than ten minutes. 
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Was it at the bar and grille? A. In the automobile. 

In the automobile? A. Yes, sir. 

On the way to where? A. Headquarters. 

Less than ten minutes after his arrest? A. Yes, sir. 

All right. Now, listen carefully to this question. Confining 
your answer to only the activities of the Defendant Peters alone, not what 
he said about anyone else, but about his own activities, what did he say 
he had done that particular morning of the 3lst of October, before and 
after 2:00 a.m.? A. He asked me why was I arresting him, and I told 
him that I had a report from Mr. Dabney that he had been robbed in the 
1600 Block of 8th Street, Northwest, and that I had received certain 
information that he was involved. 

1 asked him what he had been doing that morning. He said he had 
left the beer garden with someone else and that he was going down 8th 
Street, Northwest, but that the incident he was referring to happened in 
the 1300 Block of 8th Street Northwest. 

He said that he and this other party had become involved in a fight 
with 2 man. And I asked him who the man was and what the fight was about, 
and he said that he and this other party were walking down 8th Street, and 
that he aad seen a man fighting with a boy much younger than the man, and 
that he had gone over to go with this companion he was with, and helped this 
boy out. 

So I asked him who was this boy that he was helping out. He said 
he didn't know. Then I asked him why would he get involved in a fight 
with two people who were strangers to him, and he said that he had seen 
this boy around the neighborhood before and the boy seemed to be getting 
the worst of it so he decided to help him out. 

Q. When did he say that occurred; at what time was he responding 
to when that occurred? A. After he left the beer garden. 

Q. On what morning? A. October 31, 1959. 

Q. Now, did you have occasion yourself with any other officers 
or alone to place the Defendant Kenneth Mills under arrest? A. I did, sir. 

Q. When was he placed under arrest? A. About 3:30 p.m., on 
December 20th, 1959. 
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Q. Prior to the date of December 20th, 1959, had you: or any 
other officers, to your knowledge, made a search to try to ascertain the 
Defendant Mills’ whereabouts? A. I personally tried to ane? out where 
he was. 

Q. From what date to what date had you been looking for him? 
A. Ihad been looking for him from October 31 until December 20th. 

Q. Did you know where the Defendant Mills lived during that period 
of time or had been living prior to this time of October 31st? A. I knew 


where he was supposed to be living, but he wasn't living there. 
Q. Incidentally, officer, while you are on the stand, did you have 
occasion yourself to talk with the witness Theresa A. Burton? A. Yes, sir. 


Q. And did you talk with her concerning this particular incident? 

A. Yes, sir. 

Q. And did she ever describe -- 

MR. MCKINNEY: If the Court please, I object. Were these state- 
ments made in the presence of Defendant Peters? 

THE WITNESS: No, sir. 

MR. MCKINNEY: I object, Your Honor. 

THE COURT: Overruled. 

BY MR. TITUS: 

Q. Did she indicate to you or did she at any time state to you who 
these two men were that were involved in this incident? A. ‘Yes, sir. 

Q. And who did she say -- A. She said it was Bunny and Kenneth. 
That's Bunny that she referred to as Peters; and Kenneth Mills. 

MR. TITUS: I think that's all, Your Honor. 

THE COURT: Any redirect? 

MR. ROBERTSON: Yes, if Your Honor please. 

REDIRECT EXAMINATION 
BY MR. ROBERTSON: 

Q. Detective O'Bryant, did you personally arrest the Defendant 
Mills? A. No, I did not, sir. | 

Q. The first time you saw him was when he was at Police Head- 
quarters in the Robbery Squad? A. That is not correct. | 
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Q. When did you first see him? A. I saw him on 12th Street, 
Northwest, between T and U. 
Q. And was he in custody at that time? A. That is correct. 
Q. And who had arrested him? A. Officers Hilton and Crockett. 
Q. I take it there was a warrant outstanding for his arrest; if you 


MR. TITUS: Your Honor, may we approach the bench? 
THE COURT: Yes. 
{At the bench:) 
MR. TITUS: I am informed by Detective O'Bryant, Your Honor, 
that this Defendant Mills is now being charged with and there have been 
eighteen identifications for yoke robberies, three for armed robberies pend- 


ing against him which undoubtedly in the near future will be presented to 
the Grand Jury. 

The question counsel asked may well elicit something of those crimes 
which would be prejudicial, so I thought I would advise the Court and counsel 
about that so we don’t have error on the case by an inadvertant answer. 

MR. ROBERTSON: I will restrict the question to this incident. I 
will ask him, if the Court feels that it is proper, was there any warrant for 
his arrest for the incident on the 31st of October. 

THE COURT: All right. If he goes any further, you make the 
proper objection. 

MR. TITUS: Yes, Your Honor. I didn't do it to help the Government. 
I did it to help the defendant. 

THE COURT: I understand. Very well. 

{In open Court:) 
MR. ROBERTSON: May I proceed, Your Honor? 
THE COURT: Yes. 

BY MR. ROBERTSON: 

Q. Officer O'Bryant, at the time you saw him on the twenty hundred 
plock of 12th Street, between T and U, whatever block that is, was there a 
warrant for his arrest in connection with the incident of October 31, 1959? 
A. Not to my knowledge. 
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Q. Now, after he was arrested, did you accompany him and the 
others to Headquarters? A. He went in one car and I went in my car. 
Q. Isee. What time was this, if you please? A. Near enough to 
3:30 p. m. | 
Q. Isee. Did you participate in the interrogation, in his interro- 


gation at Headquarters? A. Yes, sir. 

Q. And how long did you interrogate him? A. I would say we 
talked -- we may have talked a half-hour. 

Q. Isee. Was he taken that afternoon to a poniat magistrate 


or to the Municipal Court? A. No, he was not. 

Q. Do you know when he was taken to the Commissioner or the 
Municipal Court? A. The following morning he was taken to the -- the 
following morning he was turned over to the United States aoe I 
don't know when he was taken to Court. 

Q. Isee. It being around 3:00 in the afternoon when he was brought 
to Headquarters, the United States Commissioner's Office was open, and 
likewise Municipal Court was open, wasn't it? A. He was arrested ona 
Sunday. | 

Q. The 20th of December was a Sunday; is that right? A. That is 

correct. | 

Q. You say you talked to him along with the arresting officer? 

A. I was the investigating officer myself. 

Q. I say the arresting officer -- A. I don't know. I was present 
when he was arrested. I was present in the actual arrest. ‘But I don't know 
that they talked to him at any great length. 

Q. Did you talk to him Sunday night? A. Idon't think so. I might 
have talked to him. I don't think so, not at night. | 

Q. What about the next morning? A. Oh, I talked to him the follow- 
ing morning. | 

Q. What time, if you please? A. That would have ao near enough 
to 9:00 o'clock in the morning. 

Q. Isee. Now Detective O'Bryant, let me just ask’ ‘you this: At 
none of the times that you were talking to him did you do any talking in the 
presence of the witness Theresa Burton, did you? A. No, she was not there. 


60 

MR, ROBERTSON: That's all, Your Honor. 

THE COURT: Through with the witness? 

MR. MCKINNEY: No, Your Honor. 

REDIRECT EXAMINATION (Continued) 
BY MR. MCKINNEY: 

Q. Detective O'Bryant, you testified that you arrested Defendant 
Peters at about 7:30 p.m. on October 31st, 1959, in the American 
Restaurant? A. That is correct. 

Q. How long was it after you arrested him that you questioned 
him about the offense that he is charged with here? A. From the time 
that he was arrested until the time we got to Headquarters, and then we 
talked after we got to Headquarters. 

Q. You asked him if he had a fight with Dabney, did you not? 

A. He asked me why was he being arrested, and I told him that I had a 
report that he and someone else had beaten and robbed a man in the 1600 
Block of 8th Street, Northwest, earlier that same morning. 

And he told me that the only fight he had had was a fight that I 
explained to you just a few moments ago. 

Q. Now, isn't it a fact that he told you -- 

MR. TITUS: Objection, Your Honor. This witness was called by 
the defense, not by the Government. 

THE COURT: That's right; he is your witness. 

BY MR. MCKINNEY: 

Q. Did he tell you he had a fight? 

MR. TITUS: Objection, Your Honor. That is a leading question. 

THE COURT: Don't lead the witness. You can secure that 
information by direct questioning, Mr. McKinney. 

BY MR. MCKINNEY: 

Q. What did you say the Defendant Peters told you, that he had an 
altercation with anybody on the early morning of the 31st of October? 

A. He told me that the only fight that he had had was one with a man whom 


he met after he and this other companion had left the beer garden and that 
they were walking down 8th Street, Northwest, near N Street, which is the 
1300 Block. 
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And that they had seen a man fighting a boy who appeared much 
younger than the man, and that the boy seemed to be getting the worst 
of it, and he and this companion went over and helped him out. 

And I asked him who this boy was, and he said he didn't know. 
And I asked him who the man was and he said he didn't know. I asked him 
why did he become involved in a fight with two total strangers. 

He said well, he had seen the boy in the neighborhood before, 
and he felt that if he, that is, Peters, had been in a fight and this boy 

could have helped him out, he would have done so, so he went 
over and helped out. 

Q. Did he tell you whether he had any conversation with either 
of those engaged in the fight? A. No. 

Q. Did he tell you where he spent the night of October 30 - 31? 
A. No, he didn't. 

Q. Did you ask him? A. I don't believe I did. 

Q. I think you testified that Theresa Burton identified a person 

named Bunny and Kenny as being implicated in this offense; is that right? 
A. That is correct. 

Q. Did she tell you when she had first seen him that a A. I 
don't know that she told me when she first saw him. She said she had 
seen them that morning. 

Q. By "that morning," you mean when? A. After midnight. 

Q. Onthe 31st? A. That is correct. 

Q. Did she tell you why she happened to be on 8th a early 
that morning? A. Yes, sir. | 

Q. What did she tell you? A. She said that she and pean were 
going to spend the night together. 

Q. Did she tell you where they were going to spend the night? 

A. She said they were going to a tourist house, I believe, on Westminster 
Street. 


Q. Where did the defendant tell you he went immediately after he 
left the American Restaurant early on the morning of October 31? A. I 
don't know that he said he went there immediately after nee He said he 
had gone around to 9th and P Street, Northwest. 


131 
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Q. Did he tell you he went any other place before he went around 9th and 
O Streets, Northwest? A. No, sir. 

Q. Are you sure he did not tell you? A. Iam certain. 

Q. Did he say where he was coming from when he encountered these 
people that you say he saw on 8th and N Streets? A. No, he didn't. He 
just said he and his companion were walking down 8th Street, and after 
this altercation they went around by 9th and P Streets. 

Q. Did you say it was the 1300 Block of 8th Street? A. He said 
between O and N, and that is the 1300 Block. 

Q. Did he say whether he was going North or South on that street? 
A. If he did, I don't recall. 

MR. MCKINNEY: That's all. 

RECROSS EXAMINATION 
BY MR. TITUS: 

Q. When you were present at the time Mills was arrested, which 
was in December, on December 20th, on a Sunday you said? A. That is 
correct. 

Q. You were with the other two officers who placed Mills under 
arrest? A. I was a block away as a result of a pre-arrangement. 

Q. All right.. And did you join the other two officers after they 
placed Mills under arrest? A. That is correct. 

Q. And you were in charge of the investigation of this case? 

A. That is correct. uy 

Q. Now, did you have occasion to question Mills concerning this 
particular complaint made by Mr. Dabney? A. Yes, sir. 

Q. Where did you question him? A. I questioned him in the office 
of the Robbery Squad. 

Q. How long after he had been placed under arrest did you first 
begin to question him concerning this complaint? A. (No response. ) 

Q. Approximately. A. About -- 1 would say ten minutes. That 
is the length of time it would take to drive from 12th and U Streets, North- 
west, to 300 Indiana Avenue, Northwest. 


Q. Did you or any other officer in your presence exert any force 
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or coercion on the Defendant Mills to obtain any oral statement from him? 


A. No, I did not. 

Q. Did you promise him anything by way of record if he made any 
statement to you concerning this case? A. No, I did not. 

Q. Did he answer your questions concerning this incident and 
concerning the time alleged in the indictment? A. Yes, sir. 

Q. Now, who was present besides yourself, if anyone, at the time 
he first made statements concerning this alleged incident in'the Robbery 
Squad? A. I was there, and I would say Officer Hilton might have been 

there. 

Q. Officer Hilton? A. Yes, sir. 

Q. Was he one of the arresting officers? A. Yes, sir. 

Q. Now, confining the Defendant Mills" answers to only his own 
participation, mentioning no one else, could you tell the Court and jury 
what he had to say concerning the incident at about 2:00 a.m. on October 
31, 1959? A. He said he and another companion had seen this man walking 
in the 1600 Block of 8th Street, Northwest, with Theresa Burton, and that 
he had -- that is Mills -- had pushed Theresa and told her to get the hell 
away from there and go home. 

And that she had left and that they had knocked a man down and 
beat him up. I asked him if they had gotten any money off him, and he 
said no. 

Q. Allright. Did he at that time indicate to you anything concerning 
Theresa with regard to this particular incident? A. Yes. He said that 
Theresa was up with it. 

Q Upwithhim? A. Up with it. 

Q. Up with it? A. That is to say, she was supposed to know what 
was supposed to happen. 

Q. Was this statement made to you by Mills in the Robbery Squad 
office of the Metropolitan Police Department? A. It was, sir. 

Q. Was that statement you have just given us made within 20 
minutes after his arrest? A. Yes. | 

MR. ROBERTSON: Objection. He is leading the witness, if Your 
Honor please. 
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THE COURT: He is entitled to lead in cross examination. 
BY MR. TITUS: 

Q. Within 20 minutes after his arrest this statement was made? 
A. I would say it was made sooner than that. 

Q. Sooner than 20 minutes? A. Yes, sir. 

MR. TITUS: That's all. 

THE COURT: Redirect? 

MR. ROBERTSON: Yes, Your Honor. 

FURTHER REDIRECT EXAMINATION 
BY MR. ROBERTSON: 

Q. It took ten minutes to get down there, didn't it, Officer O'Bryant? 

A. He asked me if it was made 20 minutes after I got to the Robbery 
Squad. It was within 20 minutes after I started talking to him. 

Q. When was that? A. As soon as we left 12th and U, we drove 
right to Headquarters. I followed in my car and walked upstairs and 
started talking to him. 

Q. Immediately? A. Immediately. 

Q. Did you ask him anything about this incident the next morning? 
A. I don’t believe so. 

Q. You just testified you talked to him next morning. 

MR. TITUS: I object, Your Honor. That is argumentative. 

THE COURT: It is argumentative, and he knew it. 

BY MR. ROBERTSON: 

Q. Now, how long did you talk to him at this time? This 20 minutes, 
you say. A. You are talking about the first time? 

Q. That's right. A. I would say I talked to him half an hour. I 
might have talked to him longer. I might have talked to him for an hour. 

MR. ROBERTSON: That is all. 

THE COURT: Through with the witness? 

MR. MCKINNEY: Yes, Your Honor. 

MR. TITUS: I have nothing further. 

THE COURT: You may step down, officer. 

(Witness excused. ) 

THE COURT: Cail your next witness. 
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MR. ROBERTSON: If Your Honor please, at this time I would like 
to call Mr. Dabney as a witness for the defense. 

THE COURT: All right. 

Mr. Dabney? 

The witness has already been sworn. 
‘Whereupon, 

EDGAR A. DABNEY 
called as a witness on behalf of Defendant Mills, and having previously 
been sworn, was examined, and testified further as follows: 
DIRECT EXAMINATION : 
BY MR. ROBERTSON: 
Q. Mr. Dabney, on the night of October 31, 1959, aid you have 


a wallet? A. No, Ididn't have a wallet, not with me. 
Q. Did you tell Officer O'Bryant that you had a wallet taken from 
you? A. I might have -- I told him I left my wallet at home. The 
first thing I felt for was my wallet. I might have left it at home. 
Q. Now, did you tell him that you had $35? A. I - remember. 


I know I had between $23 and $25 on me. 

Q. Now at the time you talked to him you also thought you had your 
wallet with you? 

MR. TITUS: I object, Your Honor. This is a leading question. 
This witness was called by him, and this is a leading question. 

THE COURT: I know. He is your witness so you zB to treat him 
as such. : 

MR. ROBERTSON: I will rephrase the question, if Your Honor 
please. 

BY MR. ROBERTSON: 

Q. Do you know whether or not you had $35 in a wallet? A. In 
my wallet? 
Q. Yes, sir. A. I didn't have any money in any ay 
THE COURT: Did you have $35? 
THE WITNESS: I didn't have that much; no, sir. 
THE COURT: All right. Neither the wallet nor the $35. 
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MR, ROBERTSON: That's all. 
THE COURT: Any questions? 

CROSS EXAMINATION 
BY MR. TITUS: 
Q. You were six days in the hospital, were you? A. That's right. 
MR. TITUS: That's all. 
THE COURT: Step down. 
(Witness excused. ) 

THE COURT: Call your next witness. 

MR. ROBERTSON: Defendant Mills, if Your Honor please. 
Whereupon, 

KENNETH F. MILLS 
defendant herein, assumed the witness stand in his own behalf, was duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ROBERTSON: 

Q. Mr. Mills, speak up loud and clear so all the jurors, the Court 
and counsel can hear you. 

Tell us your name. A. Kenneth F. Mills. 

Q. Where do you live? A. 1315 Wallace Place, Northwest. 

Q. Directing your attention to the 31st of October, 1959, were you 
in the District of Columbia? A. I was. 

Q. Do you'know where the American Restaurant is? A. Yes, sir; 

I do. 

Q. At that time did you frequent -- did you go there often? A. Yes, 
sir; I did. 

Q. Were you there on that night? A. Yes, sir; I was. 

All right. How long were you there? A. (No response.) 
Approximately. A. Hour and a half -- two hours. 

Q. And at that time were you employed? A. Yes andno. I -- what 
you might call a permanent job I did not have then, but I was going to the 
District line and getting work and going to 9th and V and getting hired. 

Q. Now tell His Honor and the jury what you mean when you say 


141 around 1:00 or 1:15 and proceeded down 7 
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you were going to the District line and would get hired. A. That's where 


people go to get construction work; day's work. 
Q. The men line up along the street, and trucks come along and 
pick them up? A. Yes. | 
Q. Isee. Now at that time, in October of last year, what was 
r address? A. 1602 - 8th Street, Northwest. 
Q. Is that near any corner intersecting with 8th 
is. It's on the corner of 8th and Q, Northwest. 
Q. Now did you have occasion that night, that is 
Theresa Burton? A. I have seen her. 


you | 
Street? A. It 


the 30th to 31st 


of October, to see Miss 
THE COURT: Did you see her that night? 
THE WITNESS: Yes, in the American beer garden. 


THE COURT: All right. 
BY MR. ROBERTSON: 
Q. Did you see the complaining witness, Mr. Dabney, in the 
American beer garden? A. I don't recall. 
Q. Allright. Now, tell me, His Honor and the jury; did you 
leave the American beer garden that night? A. I did. | 


Q. Tell His Honor and the jury what happened. A. 1 left American 
th Street towards 7th and 


M, towards Westbrooks. 
Q. Is that Westbrooks Restaurant? A. Itis, sir. | 
Q. What, if anything, happened when you got down to Westbrooks? 
t down there and got talking to a few fellows I know, and 
pretty close to 2:00 o'clock I guess, because -- the reason I say pretty 
close to 2:00 o'clock, was because the waitresses were taking the beer 


bottles -- they're open, but they don't sell alcoholic beverages after 2:00. 


A. Well, I wen 


Bunny came in. 
Q. By "Bunny", who do you mean? A. Thomas Peters. 


Q. That's the gentleman here? A. It is. 
Q. And he came into Westbrooks? A. Yes, sir. 
Q. Proceed. A. I was getting ready to go and he told me to 


wait, he ordered something to eat. 
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Q. Did you wait for him? A. He ordered food and when it came 


he ate, and me and him left. 
142 Q. Where did you go? A. We started towards my house, but we 


was going by the way of 9th Street. 

Q. Isee. Now Westbrooks is in what hundred block of 7th Street, 
if you know? A. It's in the 1200 Block. 

Q. Isee. All right. Tell us where you went when you left 
Westbrooks? A. We come out of Westbrooks which is near the corner of 
7th and M. He was supposed to meet a girl around 2:30 or better -- he 
told me 2:30. So we walked around. It was 2:15, and we went around M 
Street to 9th, and down 9th, when we got to 9th and N we ran across the 
incident where the man cut the young boy. 

I talked to him myself, but I didn't know his name. But I seen 
him previously in the American and around the vicinity where I was living 
and hanging, and we seen the man cut him, so we started over there. 

When the man seen us coming he backed up from the boy. He had 
a knife in his hands. He backed up when he seen us coming. I asked the 
boy what happened. The boy said he done cut me over this girl. The 
woman was more the man's age than the boy's. 

The boy was 16 or 17; she was in her early 30's or late 20's, at 
least. We started towards the man and he ran up the street, three houses 
away, and went in the house. So we proceeded to the gate and asked the 
woman -- the woman came to the door -- and so I asked her where did 
the man go. 

She said he went out the back. Then we left and went down 9th Street, 
over to Q, to my house. 

Q. Allright. A. The house was at the corner of 8th and Q, and 
we was going around to get Bunny's jacket which is Peters’, and I go in 
the house and got the jacket and come out front, and we were talking. 

Then he told me he was going to meet Betty. So I walked around 
9th and O to meet Betty. We just came past, but she wasn't there. Then 
we went around to P, to 9th, and to O. 

During that time that we went past there, I did see Sarah. 

Q. That's Sarah Davis? A. Sarah Davis. 
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Q. And you were on 8th Street when you saw her? A. On 8th 


Street. 
Q. All right. Had you finished your answer? A. Well -- 

Q. I mean, to the last question I put. A. What was the last 
question? | 

Q. Let me ask you this: Did you go back to 9th and 0 with 
Peters? A. I did. 

Q. Now this gentleman who was involved in this altercation with 
this boy, that was not the complaining witness Dabney, was ut A. No, it 

was not. : 

Q. Did you see the complaining witness Dabney after you left 
the American Restaurant? A. No, I did not. 

Q. Now you say you were on 8th Street and you saw Sarah Davis? 
A. Yes. 

Q. Did you know her previously? A. Yes, I haves 

Q. Tell us where you saw her that night; that is, the night of the 
30th and 31st. A. Well, she was in a car parked on 8th belvees QandP, 
near the corner of Q. 

Q. And did you see her in the parked car? A. I did. 

Q. And was she in there with some gentleman? A. She was. 

MR. TITUS: Your Honor, I object to these leading questions. 

MR, ROBERTSON: Very well. | 

BY MR. ROBERTSON: 

Q. You tell us what you saw, if anything. A. well, Sarah anda 
male companion was in the back of the car, and from the way the car was 
moving and the position they was in, well, it gave me the impression that 
they were having sexual relationships. 

Q. Inthe car? A. In the car. 

Q. Did you walk past the car? A. Idid, because I was leaving Q 
Street, going towards P. But I didn't stop to meddle with them or anything. 
I just laughed and kept on going. 

Q. Allright. Let me ask you this: Did you know one Lawrence 
Savoy, who was a friend of Sarah Davis? A. I did. 
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Q. Did you ever visit him when he was going with Sarah? A. When 
I started associating with Lawrence regular, it was after he had got shot, 
and him and Sarah was not going together after he had got shot, but she 
was living in the house, in his mother's house. But they were not going 
together. The place they had over top the Spot, where she had 
shot him, she weren't living there any more. She was living in his 


mother's house. 

Q. Did you ever have any difficulty with Sarah? Were you and 
she very friendly? A. Not at first, because I resented -- 

THE COURT: Did you ever have any difficulty with her? 

THE WITNESS: Yes. 

BY MR. ROBERTSON: 

Q. Tell us about it. A. Due to the fact that she shot Lawrence -- 

THE COURT: Did you have difficulty with her? What was it? 

THE WITNESS: Me and Sarah had had an argument behind shooting 
Lawrence, but it didn't lead to nothing. Lawrence told me to forget about 
it because he didn't press charges, and that was that. 

THE COURT: I wish you would stop making speeches. Just answer 
the questions. The counsel will bring out everything you know and what 
he wants you to say. Don’t volunteer anything. Answer the question, period. 

THE WITNESS: Yes. 

BY MR. ROBERTSON: 

Did you have trouble with her? A. Yes. 

What was that? A. Sarah and I had an argument. 

Did anything unusual occur during this argument? A. Yes, 


What was that? A. She pulled a .25 automatic on me. 
Since that time has there been any bad blood let us say between 
you and Sarah? A. Not on my part. 
Q. What about on her part? A. I can't say whether or not she 
still had a grudge or not. 
THE COURT: You can't tell what is in somebody else's mind. 
That is what you mean, isn't it? 
THE WITNESS: Yes, sir. 


THE COURT: Yes. 
BY MR. ROBERTSON: 
Q. Now on the night of October 31, you say you were: living at 
the 1600 Block of 8th Street, and that is near the corner of 8th and Q? 
A. Yes. 
148 Q. After you left the restaurant you were standing in front of 


your house talking to Peters? A. I was. 

Q. Did you see or hear or participate in any fight or commotion 
up near 8th and Rhode Island Avenue? A. No, I did not. | 

Q. Did you see anything going on up there? A. No, I didn't. 

Q. Now, did you rob this man Dabney? A. No, sir. 

Q. Did you strike him and beat him up? A. No, sir. 

MR. ROBERTSON: That's all, at this time, Your Honor. 

THE COURT: Cross examine. | 

CROSS EXAMINATION 
BY MR. TITUS: 

Q. Mr. Defendant, it is your testimony now, is it, that the 
incident that you are speaking about with the little boy, whatever that is, 
occurred on the same morning that we are charging this offense in the 
indictment? A. Yes, sir. 

Q. Not the night before? A. No, sir. 

Q. And is it your testimony, Mr. Defendant, that you had no bad 

blood toward Sarah Davis even though she pulled a revolver or gun 
and pointed it at you? A. Afterwards, no, sir; because Lawrence Savoy 
told me man, just forget about it. I didn't press charges against her. 

Q. And you didn't press any charges against her? A. No, I didn't. 

Q. Even after being shot at or at least having a gun pointed at 
you? A. No, I didn't. | 

Q. How much money did you have on the night of October 30th and 
the morning of October 31st? A. I had $2. 25. 

Q. And how long were you in the American Bar and) Grille? A. About 
an hour and a half to two hours. 

Q. What did you have to drink? A. I put in one bumper. 
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Q. How much did you drink? A. Approximately a glass and 
a half -- two glasses. 
Q. Of what? A. Beer. 
Q. Anything else? A. That's all. 
Q. Now when you left the American Bar and Restaurant or 


American Restaurant and Bar, how much money did you have? A. $1.75. 
150 Q. Then where did you go? A. To Westbrooks. 
What did you get at Westbrooks? A. Nothing. 
‘What did you do at Westbrooks? A. Talking to some friends. 
Who were those friends? A. Boy named Howard. 


Howard what? A. Rose. 
Howard Rose. All right. Whoelse? A. A boy called Peculiar. 
Peculiar what -- does he have a last name, or is that his last 
That's his nickname; the only name I know him by. 
Anyone else you talked to there? A. Not that I can recall 
right now. 
Q. Now is Howard Rose and Peculiar -- are they here today? 
A. No, they are not. 

Q. And what time was it, Mr. Defendant, that your friend the 
co-defendant came into Westbrooks? A. It was pretty close to 2:00 o'clock 

when he came in. 

Q. And what did he eat there? A. He hada sandwich and some 
potato salad. 

Q. Did you join him in eating? A. No, I didn't. 

Q. You weren't hungry? A. No, I wasn't. 

Q. When had you last worked before October 31, 1959, Mr. Defend- 
ant? A. October 31st, is that a Friday or Saturday? 

Q. That's the morning this thing happened, Mr. Defendant. When 
was it -- when was the last time you worked before that? A. October 30th, 
Friday morning. 

Q. Where had you worked then? A. I had gone out to 9th and V, 
Northwest. 

Q. Where did you work? A. Doing some construction at Greenbelt, 
Maryland. 
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In Greenbelt, Maryland? A. Yes. 
Did you work all day Friday? A. I did. 
Did you get paid? A. Yes. 
. How much? A. $11. 
152 . When did you get off work? A. Around -- we eo back in 
D. C. about 4:30, quarter to five. 
Q. Incidentally, you never told the police officer anything like he 
said you did, did you? A. He stated I stated I beat -- 
Q. You never told him that, did you? A. I did not. | 
Q. Where were you between October 31st and December 20th? 
A. Well, I was -- Ihad moved off 8th Street, and I was living over on 
10th Street, Northeast, and I lived with my mother, and I went to Baltimore 
a couple times. ) 
Q. Baltimore? A. I did. 
For employment? A. No, I didn't. 


To visit? A. Yes. 
Did you live over there? A. No, not what you call live over there. 


You stayed there overnight? A. Several times. | 
Several times. How old are you, Mr. Defendant? A. 19. 
THE COURT: How old? 
THE WITNESS: 19. 
THE COURT: All right. 
BY MR, TITUS: 
What year were you born? A. February 9th, 1940. 
19--what? A. ‘40. 
Could you have been born in 1935, Mr. Defendant? A. No, sir. 
How long have you known your friend the defendant Thomas E. 
Peters? A. Well -- 
THE COURT: How long? Don't make a long story out of it. How 
long have you known him? 
THE WITNESS: Four or five months. 
BY MR. TITUS: 
Q. Mr. Defendant, have you ever talked to the witness Sarah E. 
Davis since the time of this incident? A. Yes, I-- 
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Q. On October 31st. A. Yes, I have. 

Q. Where? A. I seen her one day in front of the Spot and asked 
her why she told a lie on me. 

Q. And you told her you were going to get at her if she came into 
Court? A. No. 

Q. You didn't threaten her? A. No, I did not. 

Q. What day was it you spoke to her in front of the Spot? A. It 
was one Saturday, I was going to get a haircut. 

Q. How did you know you were involved in this at that time? 
A. Because the night that Peters got arrested, I was there, but I did not 
get arrested that night. I called down to find out what was his charge, 
and they said robbery, and from various people that I have heard, I had 
a picture of what was supposed to have happened. 

Q. When did you first learn the police were looking for you for 
this robbery? A. I didn’t know exactly that they were looking for me. 

Q. Well now, you called up and wanted to know what the charge 
was. A. Iwas with him when he got arrested. 


Q. Then you knew they were looking for you? A. They said 


investigation when I called down there. 

Q. Investigation of what? A. They did not say. 

Q. They didn't? A. No, they didn't. 

Q. They didn't say robbery? A. They did not. 

Q. You knew they were looking for you for investigation then? 

A. Because they arrested him -- no, sir. 

Q. Then what were you talking to this witness about when you went 
up to her, Sarah Davis? A. When I seen Sarah Davis it was pretty close 
to a month later, and I heard then, between this time, I was supposed to 
have been accused of robbery, robbing someone. 

Q. You knew you hadn't done anything? A. Yes, I did. 

Q. Why didn’t you go to the police and tell -- A. Hardly anyone 
gives themselves up to the police for something they didn't do, even though 
they are not guilty. 

Q. Even though they are looking for you? A. That's true. 
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156 MR, TITUS: That's all, Mr. Defendant. Thank you. 
THE COURT: Any redirect? | 
MR. ROBERTSON: Yes. Indulge me just one moment,’ Your 
Honor? 
(Brief pause.) 
REDIRECT EXAMINATION 
BY MR. ROBERTSON: 
Q. You were arrested on the 20th of December? AL I was. 
Q. And you have been in custody continually since then? A. I 
have. 


RECROSS EXAMINATION 
BY MR. TITUS: 
Q. You have been in jail? A. Yes. 
MR. TITUS: That's all. 
THE COURT: Step down 
(Witness resumed seat at counsel table.) 


THE COURT: Call your next witness. 

MR. ROBERTSON: Defendant Mills rests, if Your Honor please. 

THE COURT: Any rebuttal? | 

MR. TITUS: No, I don't think so, Your Honor. 

THE COURT: Very well. 
MR. ROBERTSON: May counsel approach the bench, Your Honor. 
THE COURT: Yes indeed. 
(At the bench:) 

MR. ROBERTSON: If Your Honor please, for the Defendant Mills, 
may I move for judgment of acquittal? I submit the Government has 
failed to prove, one, that a robbery occurred, and two, that the Defend- 
ant Mills was involved in it. With the evidence being in that state, it 
should not be given to the jury, and the Court should direct a Nera of 
acquittal. 

THE COURT: How about you, Mr. McKinney? 

MR. MCKINNEY: I join in the same motion in behalf of Defendant 
Thomas E. Peters. The complaining witness is not sure how much money 
he had; is not sure the last time he had it. As a matter of fact, the last 
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time he knows he had it was four or five hours before, even before he 
left the American Restaurant. 

THE COURT: I think there is plenty here to go to the jury, so I 
will deny both motions. 


= * 


159 Friday, January 15, 1960 

= = x * 

160 THE COURT: * * * Opening argument for the Government. 

MR. TITUS: May it please the Court -- 

THE COURT: I take it that this case does not require an extended 
argument, but I don't want to curtail anybody with respect to the sub- 
stance. 

MR. TITUS: Yes, Your Honor. 

THE COURT: All right. 

x * * * 

162 MR. TITUS: * * * And he proceeds a short distance away when 
suddenly he is attacked by two men. He is thrown to the ground and he 
is beaten so severely, and the evidence is clear as to this, that one 
witness described his nose as having been moved, in her opinion, to the 
side of his face. 

He had a fractured nose and he was beaten and he was robbed. He 
apparently was a person probably intoxicated, who would be a perfect 
mark for this type of crime. And why doI say he would be a perfect 
mark? 

For this reason: Who would make the best type of victim on a 
dark street at 2:00 o'clock in the morning than a person who had been 
drinking? He would make, for the defendants, the most perfect 
witness because he had been drinking. 

But had they thought that at that same time a woman living nearby 


would walk out of her house and see this incident and drive up to the 


corner and identify them as they walked fast away from the scene, per- 
haps it would not have occurred. 


* * 
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THE COURT: Closing argument, Mr. Robertson? 

MR. ROBERTSON: Thank you very much, Your Honor. 

THE COURT: For the Defendant Mills. 

MR. ROBERTSON: If the Court please: Ladies and gentlemen of 

175 the jury: You have heard the closing argument of my distinguished 
colleague for the defense, Mr. McKinney, so I will be very brief. 

You also heard the closing argument of the distinguished ‘counsel 
for the Government, and occasions are rare when defense counsel and 
prosecution agree, but I must say to you ladies and gentlemen of the 
jury, with the first remark of the prosecution I agree to the fullest ex- 
tent, and that is that people of this city have a right to be let alone. 

The people of this city have a right to walk the streets unmolested, 
safe and secure in their persons and their property. And you, as ladies 
and gentlemen of the jury, carry with you in your ear all your 
experiences as human beings. 

And further, the prosecutor said if you believe the story of the 
defendants, then find them not guilty, and you can do it without even 
leaving the jury box. | 

Now when you consider the obligation which is on the Gevarnmeat 
and the Constitutional rights of these defendants to which he alluded, you 
can find them not guilty, andI urge you to do so, and you should find 
them not guilty even if you believe that all of the witnesses lied, and the 
reason you should find them not guilty is this: 

You will note in the closing argument of the prosecutor, he talked 

176 _ about the molestation, he talked about the beating, he talked about 
the lies, he talked about the fight on the street. But what aid he say 
about a robbery? 

That is what they are charged with. Sol say to you ladies and 
gentlemen of the jury, that you can find the Defendant Mills not guilty, 
that you should find him not guilty because the Government has failed to 
prove that a robbery occurred. 

Now, what I say is not evidence. What Mr. Titus oe is not 
evidence, or what Mr. McKinney says is not evidence. All the evidence 
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is what you heard from that witness chair. You must, you are required 
to base your decision on the evidence, and the Court will instruct you on 
that. 

Pause for a moment, if you please, and cogitate. Think over the 
evidence. Think over what they said. Did you ever hear anyone testify 
about a robbery? Let's look at the witnesses one by one. 

Beginning with the complaining witness, again I agree with Mr. 
Titus when he said the morals of the witnesses are not atissue. The 
character and reputation of these witnesses only becomes important as 
you consider it in your attempt to find out whether or not they were tell- 
ing you the truth. 

And then you can think of this whole context of this sordid array of 


177 evidence, and sordid it was indeed. Mr. Dabney, just like the 


general public, like you and I, have the right to walk the streets, safe 
and secure in his person and property. 

He went to this American Restaurant about which you heard so 
much, with the admitted purpose as he states, after he got there, had 
some beers, had some drinks, and danced with these ladies of the even- 
ing who frequent this place, was to get one of them to goa tourist home 
with him for a price, and sleep with him, or to his home. 


And he had some beer. The Government concedes even further 
than that. They say he was probably drunk. Now to get back to the is- 
sue and to be brief, I asked him, and you heard him answer: Did you 
tell the police that you had your wallet? 


This complaint was originated for the arrest of Peters charging 
someone of robbing Dabney of a wallet containing $35, and he said, Oh, 
1 think I might have left my wallet at home. 

Now, are you going to convict these men on such testimony when the 
complaining witness doesn't know whether he had a wallet or not? When 
he says he had $35. And are you going to convict these men on the 
flimsy testimony when the Government is required to prove the guilt 
beyond a reasonable doubt? And the Court will define it for you. 
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178 Now, can you Say that they robbed him of some money which he 
thinks he had in his pocket when he left by patting his pocket? When he 
told the officer closer than the time he had his wallet and tells you he 
thinks he left his wallet at home. Can you do that? : 

You must have reasonable doubt as to whether or not the robbery 
occurred on that testimony. But if that is not sufficient to raise this 
reasonable doubt which requires you to acquit, think, if you please, when 
I asked him, now Mr.Dabney, you didn't feel anybody go in your pocket 
and get this money, did you? | 

And he was hazy and vague. Consider that along with this whole 
sordid picture and further, I asked him, you could have lost your money, 
couldn't you? He was unable to say. 

So all the testimony about robbery, and that is what faye are 
charged with, not assault, not beating, not being loathsome characters, 
and not for being on the street, but for robbery. And he was unable to 
Say. 


| 
* * * ie 


179 Now, I say that the story of the Defendant Mills has been very 
consistent. He had a right to be in front of his house. He is a member 
of the public too. He had a right to walk the street. 

* * * 
181 THE COURT: Closing argument for the Government. | 
MR. TITUS: May it please the Court: Ladies and gentlemen of 
the jury: , 
* * * : * 

182 * * * Now, ask yourselves one other question. Do you believe, 
and do you honestly believe in your heart that Detective O'Bryant came 
here and deliberately and thoughtfully perjured himself for this case 
under oath from that witness chair? : 

Because you would have to. If you believe Mills' version you 
would have to do exactly that. | You would have to find that Detective 
O'Bryant came up here and told a complete and bare-faced lie, because 


he tells you what Mills told him when Mills was placed under arrest, 
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and he was just as subject to cross examination as the defendants were. 


x * * * 


186 j CHARGE OF THE COURT TO THE JURY] 


THE COURT: * * * You have heard the evidence, the statements 
and arguments of counsel for both the prosecution and the defense. It 
now becomes your duty to determine whether or not the defendants are 

187 guilty of the offense with which they are charged. 

Before discussing the charge against the defendants in detail, I 
shall summarize for you the general principles of law that must govern 
you and guide you in determining the issues here. 

It is the function and the duty of the jury to determine issues of 
fact. It is the duty of the Court to instruct you as to the principles and 
rules of law governing the case. You are bound and obligated to follow 
the instructions of the Court as to the law, and take the law from the Court. 
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On the other hand, you are the sole judges of the facts, and you 
must determine the facts for yourselves solely upon the evidence presented 
here. 
The fact that a defendant has been charged with a crime and has 
been indicted is not to be taken as any indication of his guilt. The sole 
purpose of the indictment is to bring the defendant before the Court. An 
indictment is just the machinery and the procedure provided by law for 
placing defendants upon trial. 

Every defendant in a criminal case is presumed to be innocent, and 
that presumption is attached throughout the trial. The burden of proof is 
upon the Government to prove the defendants guilty beyond a reasonable 

doubt. Unless the Government sustains that burden and proves 
beyond a reasonable doubt that the defendants have committed every element 
of the crime with which they are charged, the jury must find them not 
guilty. 

Proof beyond a reasonable doubt, however, does not mean proof 
beyond any doubt whatsoever. It means proof to a moral certainty and not 
necessarily proof to a mathematical or absolute certainty. 2 

By reasonable doubt, as its name implies, is meant a doubt based 
on reason. A doubt for which you can give a reason to yourself and not 
any whimsical speculation or capricious conjecture. 

Proof beyond a reasonable doubt simply means this: If after an 
impartial comparison and consideration of all of the evidence you can say 
to yourself that you are not satisfied of the defendants' oy then you have 
a reasonable doubt. 

On the other hand, if after such an impartial comparison and 
consideration of all of the evidence you can truthfully and candidly say to 


yourself that you have an abiding conviction of the defendant's guilt, then 


you have no reasonable doubt. 
In determining whether the Government has established the charge 
against the defendants beyond a reasonable doubt, you will consider and 
weigh the testimony of all witnesses who have testified and all the 
circumstances concerning which testimony has been introduced. 
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You are the sole judges of the credibility of witnesses. In other 
words, you and you alone are to determine whether to believe any witness 
and the extent to which any witness should be credited. 

In reaching a conclusion as to the credibility of any witness you 
are to take into consideration the witnesses manner of testifying, whether 
the witness impresses you as a truth-telling individual, whether the witness 
impresses you as having an accurate memory and recollection, and whether 
or not the witness has any interest in the case. 

All of those matters as well as any other factors that appear to you 
as having a bearing in this matter you may consider and weigh in determining 
what witnesses to believe and the extent to which you believe them. 

If you find that any witness wilfully testified falsely as to any 
material facts concerning which the witness could not possibly have been 
mistaken, you are then at liberty, if you deem it wise to do so, to disregard 
the entire testimony of the witness or any part thereof. 

The testimony of one witness whom you may find to be entitled to 
full credit is sufficient for proof of any fact and can justify a verdict in 

190 accordance with such testimony even if a number of witnesses have 
testified to the contrary. 

You are not to permit yourselves to be influenced by anything the 
Court has said or done which has suggested to you that he is inclined to 
favor the position of either the Government or the defendants. I have not 
intended to express nor to intimate any opinion as to what witnesses are 
worthy of belief or disbelief, what facts are established, which facts have 
not been established, or what inference should be drawn from the evidence. 

If any expression of mine has seemed to indicate an opinion relating 
to any of these matters, I instruct you to disregard them. The Court 
instructs you that ‘if there is a conflict in the evidence in this case on any 
fact or circumstance tending to establish either the guilt or innocence of 
the defendants, a part of which is in favor of the theory of the Government, 
and a part of which is in favor of the theory of the defendants, and you 


should entertain a reasonable doubt as to which is true, then it is your duty 


in arriving at your verdict to adopt the evidence or the theory or conclusion 
which is most favorable to the defendants. 
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In criminal cases there are two types of evidence, direct and 
circumstantial. Direct evidence is meant evidence of eye witnesses who 
saw the act perpetrated. Circumstantial evidence consists of 


circumstances from which the defendant's guilt may be inferred by the 


jury. 

One cannot say that either one of the two types of evidence is more 
reliable or stronger than the other one. An eye witness, for example, 
may make a mistake in identifying the person whom he saw, his memory 
may be inaccurate, or he may have intentionally fabricated a story. 

Circumstances too may sometimes lead to an erroneous inference. 
On the other hand, if the circumstantial evidence is sufficiently strong, 
it may even be more convincing than direct evidence, because circumstances 
speak for themselves, and irresistibly lead to a definite conclusion. 

To illustrate: If a defendant is charged with breaking and entering 
into a house through a window and a passerby testifies that he saw someone 
climb into the house through the window and identifies the defendant as the 
person whom he saw, that testimony would be direct evidence. 

On the other hand, if fingerprints were found on the window sill 
or sash and they were found to be the defendant's fingerprints, such 
evidence would be circumstantial. The law permits conviction of a 
criminal offense on circumstantial evidence alone if the i is satisfied 
beyond a reasonable doubt. 

You are instructed that while the law makes the defendant a compet- 
ent witness in this case, and both defendants took the stand, you will remem- 
ber, you have the right to take into consideration the situation and interest 
in the result of your verdict, and all of the circumstances which surround 
them, you are to give to the defendants’ testimony such wore as you think 
it fairly to be entitled. 

A confession is an admission by the defendant of all ‘the facts 
constituting the crime charged. The very nature of a confession requires 
that the circumstances surrounding it be subjected to careful scrutiny in 
order to determine surely whether it was voluntarily made. 

If the evidence does not convince you beyond a reasonable doubt 
that a confession was made voluntarily, the jury should disregard it 
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entirely. On the other hard, if the evidence does show beyond a reason- 
able doubt that a confession was in fact voluntarily made by a defendant, 
the jury should consider it as evidence against the defendant who 
voluntarily made the confession. The confession is only evidence against 
the defendant making a confession, and not against a co-defendant. 

The arguments of the lawyers are entitled to your most careful 
consideration so far as you find them logical and reasonable. You are 
to remember, however, that the lawyers are advocates of their respective 
sides, and that what they say does not consititute evidence. 

You should not let sympathy or prejudice enter into your delibera- 


tions or enter into your verdict. Bear in mind you area fact-finding body 


and that you are bound and obligated to apply the law as given by the Court 
as to the facts as you determine them. 

Impartiality is expected of you just as it is of me. Every defendant 
is entitled to a fair and impartial trial uninfluenced by partiality, prejudice 
or any other emotion. 

We now come to the law as it applies to this case. Will you let me 
have a copy of the indictment, please? 

THE DEPUTY CLERK: Sorry, your Honor. 

THE COURT: The Grand Jury charged both of these defendants as 
follows: 

"That on or about October 31, 1959, within the District 

of Columbia, Thomas E. Peters and Kenneth F. Mills, 

by force and violence and against resistance, and by 

sudden ard stealthy seizure and snatching, and putting 

in fear, stole and took from the person and from the 

immediate possession of Edgar A. Dabney, the property 

of Edgar A. Dabney of the value of about $23 in money.” 

It doesn’t matter whether it is $23 or five cents or $500, if money 
was taken from the person, Dabney, and you believe it to be proved beyond 
a reasonable doubt, by these defendants, it is robbery, whether it is $23 
or $25 or whatever it might be. 

Both defendants here deny the commission of the crime with which 
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they have been charged. It is the contention of both defendants that they 
could not have committed the crime with which they were charged because 
they were not present at the time when and at the place where the crime 
occurred. : 

If, after consideration of all the evidence in this case you have a 
reasonable doubt as to whether these defendants committed this crime, 
your verdict should be not guilty. However, if you have no reasonable 
doubt as to the defendants’ guilt, your verdict should be guilty. 

It is up to you, ladies and gentlemen of the jury, whether you want 
to accept or reject the defendants’ theory. When you doa thing on purpose 
you do that which you intended to do. Now the intention that a person has 
in doing a certain act is to be gathered by his actions and his words at 
the time and preceding that time. 

No man can read the secrets of the human mind. And in the adminis- 
tration of justice men must seek the intention and gather it from the words 

and actions of the person involved from the testimony in the case. 

Intent need not be proved directly. The jury may infer the intent 
from the circumstances of the case as disclosed by the evidence. 

I have already said to you that these defendants are before you on 
a one-count indictment charging them with the crime of robbery. The 
pertinent part of the Statute on which this indictment is based reads as 
follows: | 

"Whoever by force or violence, whether against resistance 

or by sudden or stealthy seizure or snatching or by putting 

in fear, shall take from the person or the immediate 


actual possession of another, anything of value, is guilty 
of robbery." 
In order for you to find these defendants guilty of pobbary you must 


find that the Government has proved ‘Beyond a reasonable doubt the follow- 
ing essential elements: 
That these defendants took something of value from the complainant; 
That they took it unlawfully and with the intent to convert it to their 


own purposes; 
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That they took it from the complainant's person or immediate 


actual possession; 
196 The fourth element: That the defendants took the property by 
force or violence or by putting in fear. 

It will be for you to determine that issue and all other issues and 
elements from the evidence in the case. 

If you find that the Government has proved each of the essential 
elements that I have enumerated in the manner in which has been specified, 
then you may find these defendants and each of them guilty. 

If, however, you find that the Government has failed to sustain 
in the manner I have recited to you, namely, by evidence beyond a reason- 
able doubt any element or several elements, then you must find the defend- 
ants not guilty. 

Immediate actual possession which I referred to in naming the 
elements, refers to an area in which the victim could reasonably be 
expected to exercise some physical control over his property. The word 
"possession" as used in the Statute means nothing more than the custody 
or control. 

As you have noted, the crime involved in this case is charged 
against two separate defendants. The offense charged in the indictment 
and the evidence applicable thereto should be considered separately as 
to each defendant. The fact that you may find one defendant guilty or not 
guilty of the offense charged should not control your verdict with respect 
to the other defendant. 

It is your duty, ladies and gentlemen of the jury, to consider all 
of the evidence and then return your verdict as to each defendant. As you 
know, your verdict must be unanimous and may be either guilty or not 
guilty as to each defendant. © 

Counsel will approach the bench, please. 

(At the bench:) 

THE COURT: Are you satisfied with the instructions? 

MR. ROBERTSON: I wish to register an objection for the record 
to the instruction on confession. I didn’t think there was a confession in 
the case. 
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THE COURT: Oh, yes. 

MR. TITUS: Mills made a confession to Detective O'Bryant. 

MR. ROBERTSON: I just want to object for the record. 

THE COURT: Have you any? : 

MR. MCKINNEY: No. 

MR. TITUS: Your Honor, the only one I thought of is aiding and 
abetting. 

THE COURT: I don't think it is necessary in the facts ea this case. 

MR. TITUS: All right, sir; fine. 

(In open Court:) 

THE COURT: In considering the instructions I have given you, you 
are to consider them as a whole. You are not to pick out some particular 
sentence or some particular instruction and overlook the others. 

Upon your return to the courtroom, your foreman will state your 
verdict, but each of you individually may be asked to state his or her 
verdict, in which case you should be prepared to do so. 

Before commencing your deliberations you will choose one of 
your members as foremanor forelady to preside over your deliberations, 
and whenever you shall have arrived at a verdict, notify the Marshal who 
will notify the Court; whereupon you will be escorted back to the courtroom 
to return your verdict through your foreman or forelady. 

Ladies and gentlemen of the jury, you will now retire to your jury 


room to begin your deliberations, taking with you a copy of the indictment 


in this case. 
Court will now recess until return of Court. 


(Whereupon, at 12:00 Noon, Court recessed 
until return of verdict at 2:14 p.m. 0 "clock. ) 


(Whereupon, at 2:14 p.m. 0 "clock, Court recon- 
vened for purposes of taking verdict. ) 


THE COURT: Bring in the jury. 


(Whereupon, the jury assumed their seats in the 
jury box. ) 


THE COURT: Take the verdict, Mr. Clerk. 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
a verdict? 
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FOREMAN ATTMORE: We have. 

THE DEPUTY CLERK: What say you as to the defendant Thomas 
E. Peters, do you find him guilty or not guilty? 

FOREMAN ATTMORE: We find defendant Thomas E. Peters 
guilty. 

THE DEPUTY CLERK: What say you as to the defendant Kenneth 
F. Mills, do you find him guilty or not guilty? 

FOREMAN ATTMORE: We find defendant Kenneth F. Mills guilty. 

THE DEPUTY CLERK: Members of the jury, your Foreman says 
you find defendants Thomas E. Peters and Kenneth F. Mills guilty, and 
that is your verdict so say you each and all? 


(Whereupon there was general affirmation among 
the jurors. ) 


THE COURT: Do you wish the jury polled with respect to Defendant 

Peters? 
* * * * * 

THE DEPUTY CLERK: The Jury has been polled, Your Honor. 

THE COURT: Ladies and gentlemen of the jury: The Court heartily 
agrees with the verdict you brought in. As far as your services in this 
particular case are concerned, they are now terminated. I wish you to 
remain for a few minutes, though. 

Bring up the defendants, please. 

May I have the jacket? 


(Whereupon, the case jacket was handed 
to the Court. ) 


THE COURT: Thomas E. Peters, you have heard the verdict of 
the jury. You are guilty as charged with robbery. Have you anything to 
say why sentence should not be pronounced upon you at this time? 
DEFENDANT PETERS: No, sir. 
MR. MCKINNEY: If the Court please, will you refer to the Probation 
Officer for pre-sentence investigation? 
THE COURT: Have you anything to say why sentence should not be 


pronounced upon you? 
DEFENDANT PETERS: No, sir. 
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THE COURT: All right. 

It is the sentence of this Court, in view of the fact that this is a most 
deplorable kind of crime, and something that is never indulged in except 
by people that are thugs, the Court is going to give you everything it can, 
and is sentencing you now to a term of not less than five, or more than 
fifteen years in the penitentiary. 

Now, Kenneth F. Mills, have you anything to say why sentence 
should not be pronounced upon you? 

DEFENDANT MILLS: No, sir. 

THE COURT: Counsel, do you have anything to say? 

MR, ROBERTSON: Yes, Your Honor. : 

THE COURT: You have said all you had to say? 

MR. MCKINNEY: No, I did not. 

THE COURT: Very well, say it now. 

MR. MCKINNEY: What I have to say is this: This defendant is 
twenty-one years old, and while I am aware of some of his background, 

I feel that because of his age -- he comes from a broken home which has 
been broken as I understand it since he was quite young. I was going to 
ask the Court to sentence him under the Youth Correction Act. 

THE COURT: The Court refuses to do it. It is surely an adult 

crime, committed with all the adult skill and force in the world. 

MR. MCKINNEY: The other point I want to make: This is the first 
time this man has been charged with a felony in this Court, and obviously 
the first time he has been convicted as a felon in this Court. I feel the 
sentence, as it is the first offense, that this Court might do better than 
give him a sentence which is the maximum which can be imposed. 

THE COURT: If this Court thought it would do any good, he would 
certainly sentence him under the Youth Corrections Act. : 

Have you anything to say? 

MR. TITUS: Your Honor, this defendant has a record of juvenile 
offenses which indicate that since 1951 he has been arrested for housebreak- 
ing on three charges, another four charges and another three charges for 


housebreaking, where juvenile papers have been filed. In 1953, he has 
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one charge of housebreaking; and in 1955 he has three charges of house- 
breaking and another three charges of housebreaking, and an attempt at 
housebfeaking on another offense as a juvenile, which are listed here in 
the record. So he has had probably an extensive juvenile background. 

THE COURT: All of which would appear to me in a probation 
report? 

MR. TITUS: Yes, Your Honor. 

THE COURT: I know that. 

Now, Mr. Robertson, do you have something to say? 

MR. ROBERTSON: Yes, Your Honor. If Your Honor please, I 
would like to make this objection and this motion: 

Prior to Your Honor passing sentence on him as a matter of course, 
I make the request to Your Honor to refer the case of Kenneth F. Mills to 
the Probation Officer. 

In support of that motion, if Your Honor please, I would like to say 
whereas Your Honor has heard the testimony and it has impressed Your 


Honor as it has impressed the jury, that a very heinous crime was committed, 
I feel that if the Defendant Mills were given the benefit of a pre-sentence 
investigation, there might be something uncovered in his background when 
the trained personnel of that office look into the situation which might cause 
Your Honor to feel that it is possible to rehabilitate this young man. 

I will say to Your Honor this man has served honorably in the 
military forces from which he was given an honorable discharge. I am not 


familiar with prior felony convictions. He is nineteen years of age, and 
but for the fact of this case which has impressed Your Honor as -- 

THE COURT: As one so prevalent in this community as well as 
other large communities. 

MR. ROBERTSON: Yes, Your Honor. I say this to Your Honor: 
I abhor this sort of crime of violence in which it has reached a proportion 
where people are afraid to go abroad. 

Here is a man nineteen years of age. If the situations in his back- 
ground were looked into, it might very well be that something could be 
found to rehabilitate him. 
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As Your Honor well knows, and has exercised in the past, our 


theory of penology is not retribution but rehabilitation. 

THE COURT: Precisely. What you have to think about the crime, 
the individual and the circumstances. And background, I always take 
that into consideration. 

MR. ROBERTSON: So I would like to ask Your Honor to refer 
this young man to the Probation Officer for a pre-sentence report prior 
to passing sentence. | 

Further, I would like to say, having made a motion for judgment 
of acquittal in the course of the evidence, in the normal course of evidence 
where time would elapse between the verdict and sentence, we would have 
an opportunity to file a motion for a new trial. 

At this time, orally, I would like to make a motion for anew 
trial and a motion for judgment of acquittal, notwithstanding the verdict. 

THE COURT: Motion denied. Mr. McKinney, do you want to 
join in that? 

MR. MCKINNEY: I do. 

THE COURT: Your motion denied also. 

Are you through? 

MR. ROBERTSON: I would like to say this: In view of the defend- 
ant's age, and so far as we are concerned there is no extensive background, 
I would ask Your Honor to be lenient on him. | 

THE COURT: Have you anything that would appear in the pre- 
sentence report? Has the defendant been inquired of? I asked you if 
you had anything to say, didn't I? | 

MR. ROBERTSON: He responded for the record that he did not, 
Your Honor. But let's ask him again. 

Would you like to say anything, young man? 

DEFENDANT MILLS: I don't have anything to say. 

MR. TITUS: Your Honor, I am informed with regard to Defendant 
Mills, and this comes from Detective O'Bryant, who testified yesterday, 
that this defendant is involved in about fifteen other yoke robberies and 
about three armed robberies, some of which are to be presented to the 
Grand Jury. | 


THE COURT: The Court would get that in a pre-sentence report? 

MR. TITUS: I should think it would, Your Honor, in the course 

of the investigation by the Probation Officer. 

MR. ROBERTSON: May I be heard, Your Honor? 

THE COURT: Yes. 

MR. ROBERTSON: With respect to this matter which comes before 
Your Honor, and I say again in seeking leniency and some consideration 
for this man, if the matter were referred -- the fact that these cases were 
pending would be there, but they are not convictions. 

THE COURT: Of course. But neither is the Court bound by the 
pre-sentence report. I try to do as I told you before; I take into consider- 
ation the individual, the kind of individual he is, and the crime. 

Now, a sentence of this character that Iam imposing now, I hope 
will have some kind of deterrent effect upon others hanging around dumps 
where they were, and doing the thing they did. 

MR. ROBERTSON: Very well, Your Honor. 

THE COURT: So, it is the judgment of the Court, Kenneth F. 
Mills, that you be confined for a period of not less than five, or more than 
fifteen years. 

Both of you are remanded to the custody of the Attorney General. 

Now, ladies and gentlemen of the jury: I had you sit in here for 
one purpose only, to let you know that you were doing your duty to try to 

as much as possible to see that our streets are safe, and see that 
those who are punished are not given soft treatment by the Court, for the 
reason that it may deter others from doing the same thing. 

To my way of thinking, there is nothing more cowardly and despicable 
than the thuggery and yokings we have had in this community. I thank you 


for your attention. But I want you to know that we are going to do our duty 


in this Court just'as you have done your duty in this case. 

Very well. 

MR. ROBERTSON: If Your Honor please, may counsel approach 
the bench? 

THE COURT: Yes. 
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(At the bench:) 

MR. ROBERTSON: Your Honor, I would like to state for the 
record, as is my policy, that I have a document I would like to file in 
this jacket, with leave of the Court. | 

THE COURT: I think you filed one before. 

MR. ROBERTSON: That's right; signed by the defendant, Your 
Honor. 

THE COURT: Well, I want to tell both of you men, your conduct 
at the trial, your competence, could not be improved upon. | 


* * * 


|Filed January 15, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES 
| 
vs. Criminal No, 1007-59 


#1 THOMAS E. PETERS : Charge: Robbery 
#2 KENNETH F. MILLS : | 
Defendant 


| VERDICT] 


On this 15th day of January 1960, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 


cause, the hearing of which was respited yesterday; and thereupon the 
jury retires to consider their verdict; and whereupon the jury returns 
into Court and upon their oath say that each defendant is guilty as 
indicted; and thereupon each and every member of the jury is asked 
if that is his or her verdict and each and every member thereof say 
that each defendant is guilty as charged in the indictment. 

Each defendants motion for a new trial, coming on to be heard, 
after argument by counsel, is by the court denied. 
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Each defendant is remanded to the District of Columbia Jail. 

By direction of: 
Joseph R. Jackson 
Presiding Judge 
Criminal Court #6 

Present: HARRY M. HULL, Clerk 

United States Attorney By /s/ John G. Thomas 


By: Harold Titus Deputy Clerk 
Assistant United States Attorney 


E. A. Kaufman 
Official Reporter 


[Filed January 18, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA : 
v. : Criminal No. 1007-59 
#2 KENNETH F. MILLS : 


JUDGMENT AND COMMITMENT 

On this 15th day of January, 1960, came the attorney for the 
government and the defendant appeared in person and by counsel, 
Julius Robertson, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of ROBBERY as 
charged and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
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imprisonment for a period of Five (5) years to Fifteen (15) years. 
IT IS ORDERED that the clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson, 
United States District Judge. 


TRANSCRIPT ON MOTION 
IN ARREST OF JUDGMENT AND TO VACATE SENTENCE, 
(RE-SENTENCING) 


Washington, D.C. 
Friday, January 29, 1960 


The defendants herein appeared before the HONORABLE JOSEPH 
R. JACKSON, Judge in the United States District Court, at 10:25 a.m., on 
the motion in arrest of judgment and to vacate sentence with respect to 


Thomas E. Peters; and on the motion for reduction of sentence with 


respect to Kenneth F. Mills. 
* * * 
PROCEEDINGS 

THE COURT: And now we will take our motions. 

THE DEPUTY CLERK: United States versus Thomas E. Peters 
and Kenneth F. Mills. | 

THE COURT: All right, Thomas E. Peters. Mr. McKinney. 

MR. McKINNEY: If it please the Court, it will be remembered 
that on January 14th and 15th, 1959 -- I beg your pardon, 1960 -- that 
the defendant, Thomas E. Peters, was tried in this Court before a jury 
on an indictment charging one count of robbery. The jury in that case 
found the defendant, Thomas E. Peters, guilty as charged in the indict- 
ment. It will be further remembered, that immediately after the return 
of the verdict by the jury that this Court requested the jury to remain in 
the jury box. 

THE COURT: After the jury had been dismissed from. considera- 


tion. 
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MR. McKINNEY: After the return of the verdict. 

THE COURT: Yes. 

MR. McKINNEY: And immediately thereafter the Court called 
the defendant, the defendant Thomas E. Peters in particular, and inquired 
of the defendant, Thomas E. Peters, whether or not he would like to say 
anything as to why sentence should not be imposed upon him at that time. 
The defendant looked at the Court bewildered, looked at counsel, and said 
he had nothing to say. Thereupon, the Court remarked upon the nature 

of the offense, and counsel for Thomas E. Peters at that time re- 
quested of Court to refer his case to the probation officer for a pre- 
sentence investigation. The Court summarily denied that request. I 
believe his observation was that in this particular case there was no 
need for such an investigation. 

The Court proceeded thereupon to sentence Thomas E. Peters 
from 5 to 15 years. 

Some time after that sentence, I believe -- the Court sentenced 
the other defendant in the meantime -- but after the defendant, Thomas 
E. Peters, had been sentenced, the Court then inquired of counsel for the 
defendant Peters whether or not he had anything to say. Counsel stated 
that he had something to say, and observed to the Court that he did not 
know whether or not the sentence imposed as before on Thomas E. Peters 
would be vacated or not. I believe the Court remained silent, and I assume, 
therefore, the sentence was not vacated. 

THE COURT: You are correct. 

MR. McKINNEY: Counsel then made representations. It is the 
contention of Thomas E. Peters that the sentence imposed upon him prior 
to the time that counsel had an opportunity to make representations of 
mitigation of sentence was contrary to Rule 32 of the United States 
Criminal Rules of Procedure, and at variance with that rule as interpreted 
by the Court of Appeals in this jurisdiction. We, therefore, ask that sen- 
tence be vacated, and that the case of Thomas E. Peters be referred to 

the probation officer for a pre-sentence investigation. 
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Now, we say it is elementary that the 5th Amendment provides 
that the defendant shall have the assistance of counsel, and the Court 
has said -- the Court of Appeals in this jurisdiction -- that it shall have 
the assistance of counsel at all stages of the trial, including ‘7. sentenc- 
ing of the defendant. 

And Rule 32 of the Rules of Criminal Procedure reads as follows, 
among other things: 

"Before imposing sentence the Court shall afford the 
defendant an opportunity to make a statement in his own 


behalf and to Lec any other information in mitigation 


of sentence.' 

We call attention to the Court that the rules used are conjunctive 
rather than disjunctive; that he should make a statement in his own be- 
half and present any information in mitigation of sentence. 

Now, at that time of sentencing, after counsel had made some 
representations, the District Attorney also made some representations. 

The Court inquired of the District Attorney as to whether or not certain 
things he stated would not be in the report if one were mace to which, 
he replied yes. I concur with him. 

THE COURT: Do you remember the Court stating that pre- 
sentence report was merely advisory to the Court and in no way bound 

him ? | 

MR. McKINNEY: I am fully aware of that, Your sage 

THE COURT: All right. 

MR. McKINNEY: I would observe to the Court that in addition to 
the information being in the report which the District Attorney called to 
the Court's attention, that there would have been other information ina 
report from the probation officer which this Court could have considered 
in making a sentence, or in sentencing the defendant, Thomas E. Peters. 
That information was not available to this Court, although the information -- 

THE COURT: Well, from the nature of the crime, it wouldn't mat- 
ter what was in the pre-sentence report as far as this Court is concerned. 
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MR. McKINNEY: So then we say to the Court, as we stated before, 
that the defendant is entitled to the effective assistance of counsel before 
sentencing; and I say to the Court that, where counsel for the defendant 
was denied the opportunity to make a statement prior to the sentencing, 
that the defendant has been denied the effective assistance of counsel at 
the sentencing. 

I call the Court's attention to the case of Gadsen v. U.S., 96 U.S. 
Court of Appeals -- I believe I have the wrong page number. Page 162 
instead of what I have cited in points and authorities. In that case the 

court-appointed counsel was not present at the sentencing of the 
defendant, although representations had been made in the Judge's Cham- 
bers. The court-appointed attorney's law partner was present and 
elected not to make a statement. Now the Court held in that case that 
the defendant was entitled to have counsel present and have the counsel 
make a statement in mitigation of sentence; and that can only be done 


prior to the time sentence is imposed. They, therefore, vacated the 


sentence and remanded the case to the Court for a re-sentence. 

I also call the Court's attention to the case of Couch v. U.S., 98 
U.S. Appeals, page 292. In that case the defendant was convicted of 
robbery and was sentenced to a term of 2 to 6 years, but in that case I 
believe the defendant was not permitted to make a statement. The case 
was considered in banc by the Court of Appeals with six judges participat- 
ing in the decision; and they laid down in that case a new procedure to be 
followed in the future by this Court. And the procedure laid down was 
that the defendant should be permitted to make a statement in addition 
to counsel, but that counsel should be able to make a statement also. It 
was admitted by the defendant, Thomas E. Peters, that the procedure 
laid down in the Couch Case was not followed by this Court in sentencing 
Thomas E. Peters; and for that reason we believe that the sentence 
should be vacated and the judgment arrested. 

THE COURT: I might say in passing I think I remarked at the 
time of passing sentence that I thought both of these defendants were 
very well represented by you and by Mr. Robertson. I think I made 
that remark, didn't I? 
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MR. McKINNEY: The Court made that remark. 

THE COURT: Considering what you had, you did everything you 
could. , 

MR. McKINNEY: I agree with the Court to a point, but my conten- 
tion is -- | 

THE COURT: I understand. 

MR. McKINNEY: The defendant was not properly represented by 
counsel because counsel was not afforded an opportunity to make a state- 
ment in mitigation of sentence prior to the time of sentence. ) 

THE COURT: All right, Mr. Titus, have you anything to say? 

MR. TITUS: If the Court would give me permission, I would like 
to reply to that, but there is another motion for reduction of sentence 
for the co-defendant. | 

THE COURT: Very well. Mr. Robertson, I will listen to you now 
with respect to the defendant Mills. 

MR. ROBERTSON: With respect to the defendant Mills, we are 
before Your Honor on a motion to reduce sentence, and I will be very 
brief. The main thrust of our motion, and the main basis of our appeal 
to Your Honor this morning is as follows: 

Here Kenneth Mills is 19 years of age and he is a first defendant. 

Now the evidence unfolded before Your Honor is a very; ‘sordid 
picture which apparently, and perhaps with justification, calls forth a 
sense of outraged indignation on the part of the Court and possibly on 
the part of the jurors. 

There was frequent reference by proffer to the effect that the 
citizens of the District of Columbia have some timidity venturing forth 
on the streets after dark. There was direct reference to the fact that 
this dastardly crime, a yoke robbery, had been committed all too often, 
so the punishment meted out by the Court was apparently cut to fit the 
crime. 
I say to Your Honor as I ask Your Honor to reduce the sentence 
for this young man that the sentence, based on the fact that this man 


stood before Your Honor with no record up to that time, was unduly 
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harsh. It was the maximum. It was a sentence usually given out to 
hardened criminals who are recidivists and who have been before the 
Court numerous times. 
Now counsel and the Court engaged in some extensive colloquy 
about the nature of punishment, the nature and extent which should be 
given out in a case of this kind, and the Court said that implicit judicial 


judgment and pronouncement was the determining aspect; and I say to the 


Court that of equal weight and what should be given consideration here is 
the possibility, the hope, if you please, the prospect of rehabilitation. 
Now, if you give this 19-year-old man the maximum 5 to 15, what- 
ever little civic pride and patriotism and belief in the processes of the 
law there was in him over the long haul will be dissipated. And I 
say that the iron aspect, the stern disciplinarian attitude of the law has 
through the centuries been softened from an eye for an eye and tooth for 
a tooth, Iam sure. 
I would just like to comment on it in passing without anywise 
attacking the jury verdict. A motion for a new trial was based -- A 
motion for judgment notwithstanding the verdict was made and some 
errors disposed of by the Court. And on the ground that there was 
such a hopeless conflict in the evidence, the verdict was, if not contrary 
to the weight of the evidence, was not sustained and established by the 
evidence beyond a reasonable doubt, in that the complaining witness did 
not testify directly that he was robbed -- and he could have lost the 
money -- so there was that hypothesis. But all that to the side, I say 
that here is a case in which there was a very sordid transaction, in 
which by the jury verdict the defendant, Kenneth Mills, was involved. 
And I say that to sentence him to 5 to 15 years on the evidence heard 
here, on the conviction as returned, I think is against the prevailing 
policy in this jurisdiction, and is against the prevailing philosophy of 
penology. I think that if this case had been referred to the probation 
officer, as a request was at the time of sentence made, that there would 
have come in -- and I am fully aware that the report is only advisory -- 
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there would have been shown to the Court something in this man's back- 


ground, something which would have caused the Court to not to im- 
pose the maximum on this first offense if no more than the consideration 
of the fact that he had served his country in the Armed Forces, which 
might have been a consideration to reduce the sentence; if no) more than 
the fact that he had at one time worked, or that he had families and friends 
who were interested in him. That would have come out in the pre-sentence 
investigation, and I feel that if the Court had had all of these facts before 
it, and if the Court considered, well, here's a young man and he might be 
saved, he might make something out of himself, and he might ‘be a worth- 
while asset to this community and to the country, the Court might have 
done something less than the maximum. | 

So we are before Your Honor in effect this morning asking for 
leniency and mercy, raising no technical ground, because apparently 
none were apparent in the observation of counsel, so we are here to ask 
the Court to reconsider that judgment, reconsider that sentence. 

I might say to the Court that on the basis of the fact that he was 
standing before the bar of justice for the first time, and the prevailing 
policy in this jurisdiction has been to give some consideration to people 
who normally fall within the purview of the corrections act, 50 I ask Your 
Honor to consider a reduction in this sentence. And the Court has full 
right to do it. This motion was timely filed. I ask the Court to reduce 

the sentence to something less than the maximum to give him some 
hope, some ambition, and some desire to be somebody, and not be a thug, 
"ag to this thug,’ as the Court aptly characterized his past behavior, but 
if he says for the first mistake he got no consideration there will be no 
aspirations, no hope, no initiative to try to recover from this mistake. 

I believe he has it in him, if Your Honor please, and I ask Your 
Honor to give that some consideration. | 

THE COURT: Thank you. Now, Mr. Titus. 

MR. TITUS: Your Honor, I would first comment on the last argu- 
ment of counsel concerning the defendant, Kenneth Mills, concerning the 
severity of sentence. Counsel referred to the sentence as the Court 
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imposed as being against the prevailing policy in this jurisdiction. I 
would submit to the Court I certainly have heard of no prevailing policy 
with regard to sentence in this jurisdiction or any other. I don't think 
there is a policy with regard to sentence of criminals. That is a matter 
that is completely within the prerogative of the jurisdiction of the Court 
and the Court alone. 

I would submit to the Court further, that this was a crime of the 
most heinous nature, a yoke robbery, not only because of the publicity, 
less perhaps because of the publicity, but the fact that a victim in this 
case was walking down the street, was suddenly set upon by these two 
defendants, knocked to the ground and beaten so severely that it neces- 
sitated a stay in the hospital of, I believe, if my recollection is correct, 

5 to 6 days with a fractured nose. Whether the character of the 
victim was one of the highest or the most exemplary is not before the 
Court. The question is whether or not an individual has a right to mind 
his own business without being set upon. That could happen and has 
happened, as the Court well knows, to people of perhaps higher quality 
than the victim in this particular case and may in the future again happen. 

I submit to the Court that I completely personally concur that there 
is such a thing as a deterrence to future crime by the imposition of a 
sentence which will perhaps make the next person think twice before 
trying or attempting to commit the same type of vicious crime; and that 
is exactly what the crime was. 

Now, Your Honor, with regard to the question that was raised in 
the first motion, 'I do have somet hing that I would respectfully suggest 
to the Court in that regard. 

Mr. McKinney has suggested that in this instance the defendant 
was denied the effective assistance of counsel at the time of his sentence. 
My recollection is this, Your Honor, that at the time the Court sentenced 
the defendants Peters and Mills that the Court imposed the sentence upon 
the defendant Peters and a question was then raised, I think by counsel 
himself, who was present at the time of sentence, that either he or the 
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defendant or both were not given a full opportunity to make representations 


13 on the defendant's behalf to the Court. It is true Your Honor that 
the Court had at that time apparently imposed the sentence, and then I 
recall the Court turned to the defendant Peters and asked him: "Tam 
listening with an open mind. Have you anything to say?" And then the 
representation was made. It is my personal belief that perhaps itisa 
matter of splitting hairs, Your Honor, but I believe that to be on the safe 
side, and this is my suggestion to the Court, that counsel are here present 
with their clients, that in order that the record be completely and abundantly 
clear that they were given an opportunity before the imposition of sentence, 

since that is the technicality required by the Couch decision, that they be 

given an opportunity before sentence to make any representations to the 
Court that they see fit. It would be my respectful suggestion to the Court 
that perhaps with regard to both these defendants who are present and 
here with their counsel that at this time the Court set aside the sentence 
which was imposed a week or so ago and now allow counsel and the defend- 
ants a full opportunity to make to the Court before the imposition of sen- 
tence any representations which they wish to make; and they have now had 
an additional week or two to make those thoughts clear to the Court; and 
then the Court can at this time, if it so wishes, impose sentence in what- 
ever amount the Court sees fit. But to make the record clear, Your 
Honor, it would be only my suggestion that perhaps even though it may 

14 be splitting hairs that it be done in that manner; and I would 
respectfully suggest that one change in the present situation. 

THE COURT: What you said rather appeals to me. There have 
been many times where a fellow Court was reversed on things that are 
thinner than hair splitting. Therefore, Thomas E. Peters and Counsel 
McKinney will appear at the Clerk's desk. Let the record show that the 
Court sets aside and vacates the sentence on the defendant Thomas E. 
Peters heretofore entered. | 
And now, Thomas E. Peters, the Court asks you have you anything 
to say as to why sentence should not be pronounced upon you now ? 
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MR. McKINNEY: May I address the Court ? 

THE COURT: I want to hear what he has to say. 

MR. McKINNEY: I want to ask for a continuance. I want to ask 
this case be referred to the probation officer. This is the first time this 
man has -- 

THE COURT: Will you please let the man answer my question, then 
you can say anything you want and as long as you want. Have you anything 
to say why sentence should not be pronounced upon you now? 

DEFENDANT PETERS: Yes, Your Honor. 

THE COURT: Well say it. What is it? 

DEFENDANT PETERS: Iam very sorry that all this had to happen. 
I am very sorry that I am implicated in it, and I am also sorry that all 

15 this had to happen. I am also sorry that I am the one that is 
receiving the sentence, and I think, Your Honor, if I was to have some 
kind of chance maybe I would have a way to rehabilitate my own self, 
and I would thank you very much if I get it. 

THE COURT: I will hear from you, Mr. McKinney. 

MR. McKINNEY: May it please the Court, since the imposition of 
the sentence -- 

THE COURT: This sentence has been vacated. Now you talk as to 
why sentence should not be pronounced upon him now, and say anything 
you want. 

MR. McKINNEY: I want to address the Court on what I think are 
the best interests of my client at this time. I want to say since the im- 
position of sentence -- First of all, I was court-appointed in this case 
and I have spent some time on it trying to get some witnesses prior to 
trial, but since the imposition of sentence, since my work was behind, I 
was engaged in other things, I filed a notice of appeal in this case. One 
was denied filed on behalf of the proper person, on behalf of the defendant 
I recall. I have been engaged in working on the motion to vacate the 


sentence and other things. To make a long story short, I am not prepared 
to make a plea in mitigation of sentence at this time. I have not had an 
opportunity to investigate the background of this man as I think it ought 
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to be investigated and brought to the attention of Court, and I am not 
16 prepared to do it at this time, and I ask for a continuance. 
THE COURT: Aren't you as well prepared now as you were at 


the time of passing sentence if I permitted you to make your plea? 
MR. McKINNEY: Pardon me, Your Honor. 
THE COURT: Aren't you as well prepared now as you were before? 


MR. McKINNEY: I am as well prepared as I was prepared on 
January 15th to make a proper plea in mitigation of sentence. ‘I believe 
the Court should have something in addition to the circumstances of the 
crime itself which were produced in evidence here, and I think it should 
have some of the background of the defendant which I ae do not know 
and have not had an opportunity to investigate. 

THE COURT: That was your duty to find out before the: trial. 

That was your duty. 

MR. McKINNEY: I would like to point out to the Court that this 
defendant is 21 years old; that he has lived in Washington off and on most 
of his life; that his mother and father, lam informed, were divorced or 
separated a long time ago -- 1am not sure of the correct time -- about 
10 years or more; that he was, therefore, brought up ina broken home; 
that his mother has remarried and lives at Appomatox, Virginia, and 
his father lives in the District of Columbia; that he has resided from 
time to time with his mother or with his grandmother, who lives in 

17 the District of Columbia; that his stepfather in Appomatox, 
Virginia, is self employed, operates, I believe, some type of restaurant 
or something, where the defendant has worked from time to time, as he 
testified; and that he has been up here for some time. 

Now with respect to the offense in this case, the evidence was that, 
on the evening of October 30th, 1959, all the parties in this case were 
congregated or in attendance at one time or another at the American 
Restaurant at 7th and P Streets, Northwest, in Washington. It is known 
as a beer garden. The point I make is this, that they were engaged in 
drinking of alcoholic beverages and dancing, and in frivolity and jest. 
That included the victim in this case. The victim testified that the last 
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time he knows that he has his money was when he paid for some drinks 
at the American Restaurant, after which time he danced 4 or 5 times 
with various persons. He had been drinking and he left the restaurant. 
I say to the Court that the offense in this case is not one where the 


defendants waylaid a stranger, a person unknown to them, a member of 


the general public whom they did not previously know or see. It is here 
a person who had been associating with the defendants, and I believe, 
therefore, that the offense is not as loathsome, is not as bad as if it 
were perpetrated upon just a member of the general public whom the 
defendants waylaid and had not seen before and being totally unknown to 
them. These people are all of the same ilk, and I believe that that merits 

some consideration and should, therefore, mitigate the various 
sentences this Court can impose against the offense and charge they 
were convicted of. 

THE COURT: Very well. The judgment of the Court is that the 
defendant, Thomas E. Peters, be confined for a period of not less than 
5 or more than 15 years, and he will be remanded to the custody of the 
Attorney General. 

MR. McKINNEY: If the Court pleases, can we ask -- 

THE COURT: Can you ask what? 

MR. McKINNEY: Can we ask that he be confined to a reformatory ? 

THE COURT: That will be up to the discretion of the Attorney 
General. If he deserves it that is probably what will happen to him. 
Now, Mr. Robertson, bring your client up, Mr. Kenneth F. Mills. 

Let the record show that the sentence on Kenneth F. Mills hereto- 
fore given by the Court is set aside and vacated. 

The Court now requests Kenneth F. Mills if he has anything to say 
why sentence should not be pronounced upon him at this time? 

DEFENDANT MILLS: Yes, Your Honor. 

THE COURT: What is it? 

19 DEFENDANT MILLS: Due to the fact that some way or another I 

have gotten into a little trouble and a mistake was made about this crime 
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I suppose I committed, I would like Your Honor to take into consideration 


that the time given before was quite a lot of time and I am my people's 
only support, my mother is sick, and my mother and father have been 
separated since 1945, and it is just kind of hard for my mother to make 
it. I was working out there trying to help my mother. I wish Your Honor 
would take that fact into consideration. | 

THE COURT: Anything else? 

DEFENDANT MILLS: I don't know how to express myself, sir. 

I have got my attorney. 

THE COURT: Well, you have a very able counsel bees I will be 
very glad to listen to him. 

MR. ROBERTSON: Shall I proceed now, Your Honor? | 

THE COURT: Yes. | 

MR. ROBERTSON: Thank you. 

If Your Honor please, in mitigation of any sentence which the 
Court contemplates imposing on the defendant, Kenneth ss I would 
like to say this: 

Kenneth Mills is the sole support of his mother, one Genevieve 
Waters, who lives at 1915 Calvert, Northwest, Your Honor. ‘She has 
been sick since 1950. She was confined for a period of time in St. 
Elizabeths Hospital. The defendant, Mills, was in the Army from 1956 
through 1958, during which time he sent her money for her support. I 

say that, Your Honor, and we ask Your Honor to be lenient with 
this defendant. I ask Your Honor to consider sentencing the defendant, 
Mills, who is 19, under the Youth Correction Act so he can learn a trade 
and otherwise be fitted out for a useful life, which Your Honor has 
authority to do in this case. I say that if this matter were referred to 
the probation officer and investigation were made, it would reveal in 
large measure the things that I am relating to Your Honor now and, 
Your Honor, I feel could possibly glean from that that here's a man who 
is not all bad, as no human being is all bad, that he has many redeeming 
features. He tries to help his sick mother, he likewise comes from a 
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broken home and all of those other social ills which sometimes breed 
situations of this sort. I say to the Court, that in its wisdom and its 
mercy, it should try to save this young man, and I ask Your Honor to 
take these things into consideration and to give him some consideration. 

I feel, as I have said before on previous representations to the 
Court, that the maximum sentence in this case is unduly harsh and 
leaves him little hope and little opportunity; so I ask Your Honor, in 
imposing sentence, to consider sentencing him under the Youth Cor- 
rection Act; and if the Court feels that this is not a proper case for 
that, to give some consideration and a recommendation -- and we do 
request this most earnestly, Your Honor -- that he be confined to some 
institution where he can learn a trade, where he can learn to make a liv- 
ing with his hand. I feel that is most important. I ask Your Honor's 

21 generous consideration of some leniency for this defendant. 

THE COURT: Mr. Robertson, what you say is always considered 
by this Court with respect to the sentencing of young men and young 
women. You possibly may remember it. It has always been the notion 
of this Court that, if in its judgment, considering all the circumstances, 
the crime, the individual, the sex, the background, the social environ- 
ment -- all of that is always taken into consideration by this Court -- 
if the Court is fairly convinced that, for instance, the Youth Corrections 
Act or probation, is convinced that there is a fair chance of rehabilitation, 
this Court never hesitates to do it. But in this case I can't say that Iam 


fairly convinced of that. Therefore, it will have to be the judgment of the 
Court that the defendant be confined to prison for not less than 5 nor more 
than 10 years; and he will be remanded to the custody of the Attorney 
General. And my assumption is, while I don’t know, that men who are 


incarcerated -- I don't know what kind of work they do. They do some 
kind of work, however. I don't know whether they make shoes or this 
and that or the other thing, but it seems to me that, under the present 
enlightened system we have in most of our penitentiaries or jails, that 

a man who shows the right spirit, and the man who really considers he is 
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atoning for something he is guilty of, he will receive a great deal of 
22 consideration. 
MR. ROBERTSON: Would Your Honor make such a recommenda- 
tion, that he be confined in an institution where he can learn a trade? 


MR. TITUS: Your Honor, the Court imposes sentence from 5 to 


10 years? 

THE COURT: I made them 5 to 15. 

MR. TITUS: May the record so show. 

THE COURT: That was a slip of the tongue. I had in mind the 
things Mr. Robertson said, which are very, very true, and if those things 
appeal to me, and they always are in my mind in the passing of sentences. 

MR. TITUS: The record will show that it is 5 to 15? 

THE COURT: Not less than 5 or more than 15 years, I can't do 
otherwise; Iam sorry. It isn't a pleasant task to do this. 

MR. ROBERTSON: I know, Your Honor. 

THE COURT: Nevertheless, it has to be done. 

(Thereupon, the sentencing of the defendants, Peters and Mills, 
was concluded.) 


[ Filed February 1, 1960] 


UNITED STATES OF AMERICA ) 
v. ) No. Criminal 1007-59 
#1 THOMAS E. PETERS 


JUDGMENT AND COMMITMENT 
On this 29th day of January, 1960 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Leroy H. 
McKinney, Esq. 
IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of ROBBERY as 
charged and the court having asked the defendant whether he has anything 
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to say why judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of FIVE (5) YEARS TO FIFTEEN (15) YEARS. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ JOSEPH R. JACKSON, 
United States District Judge 


* * 


